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Introduction

The theme of this year’s conference is ‘critical perspectives on crime prevention’. We sat down together and considered how crimes against women can be prevented. A big task!! One of the major themes that we came across however, was ‘how can we hold the State accountable for the crimes that are currently committed against women’? Without holding the State accountable how can we hope to prevent future crimes? 

Well, there is a way of holding the State accountable at an international level and that is through the Convention on the Elimination of All Forms of Discrimination Against Women. Commonly referred to as ‘The Women’s Convention’ or CEDAW, this is an international convention that was adopted by the United Nations General Assembly in 1979 and came into force in 1981.


As of 3 June 2003, 174 countries - ninety percent of the members of the United Nations - are party to the Convention
. This makes it one of the international human rights treaties with the largest number of signatories. Although the Convention has been signed by a large number of countries, many of these have not taken specific steps to implement the Convention. A notable exception is the USA, which signed the Convention in July 1980 but has never yet ratified it. 

Every four years
 states have to make a presentation to the CEDAW committee to report on their progress. In January 1999 the CEDAW Committee formally invited Non-Governmental Organisations (NGOs) to participate in the process
 to put forward their own report, which provides an alternative reading on the rights of women and the progress of their government. In essence, CEDAW provides a Bill of Rights for women, a tool with which to hold the nation state to account for failing to protect these rights.

What we want to cover today is some explanation of what CEDAW is, whether there is a need for it and some consideration of its positive features and its negative drawbacks.

History

CEDAW addresses women’s rights within civil, political, cultural, economic and social spheres. The creation of the Convention can be seen as the first step in developing a human rights framework for women. 


It is important to note that the Convention addresses discrimination against women by private parties and not just by the State or its agents. The Committee's mandate is very specific: it watches over the progress for women made in those countries that have ratified the Convention. 
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Flowchart

CEDAW established a Committee on the Elimination of Discrimination Against Women (CEDAW Committee). This Committee consists of twenty-three independent experts and reviews reports from individual governments to assess the Convention’s implementation at the national level. These reports are to be submitted one year after the enforcement of the Convention into national law and then every four years thereafter. (Article 18). 

               Overview of CEDAW structure



[image: image2]

[image: image3]

 SHAPE  \* MERGEFORMAT 
[image: image4]
Commission on Human Rights









Sub-commission 

on the Status of Women



[image: image5]




                 CEDAW Committee






       23 members

(To review and discuss the national reports of ratified states and to make recommendations to the state parties)

The CEDAW Committee report to the ‘The Council’ who then report on to the General Assembly.

Why human rights for women?


The Convention on the Elimination of Discrimination against Women raises certain fundamental questions which do need to be addressed. Perhaps the most important one being: Why do women need a separate Convention when there are other Conventions and treaties, which are universal in application? Does the existence of these conventions and treaties mean that the idea or notion of a separate women’s bill of rights is in fact redundant?

Radhika
 has said that these universal treaties are fatally flawed as they do not in fact address the problems, discrimination and abuse that women face in their day-to-day lives.

A following question to address is: Why do these universally applicable conventions not adequately deal with women’s human rights? Charlesworth has suggested that to criticise any human rights conventions can appear to be quite dangerous and politically not correct. It would appear that the very nature of the development of human rights law has become shrouded in a kind of mystique and any criticism is unwelcome. It would seem that this system of international law is deemed to be almost too fragile to sustain any real critique.
 It is therefore not surprising that the criticism of the flawed nature of the development of human rights law has been a relatively recent development. 

I know that everyone here knows that modern human rights are firmly rooted in western liberalism and this has thus transported the public/private divide to human rights instruments.  This is problematical for women as it is still the case that many women still operate in the private sphere of home and family. The impact that this has had on the human rights of women has been enormous. The transportation of the public/private divide into the politics and the law of human rights has ensured that the status quo has been effectively maintained and that women and their needs have remained invisible. 

I want to give you two examples of this. The first example is demonstrated in the area of violence against women. Article 7 of the Civil and Political Covenant deals with the right to live free from torture or cruel, inhuman and degrading treatment.
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However Article 7 does not deal with the situation that many women face - violence perpetrated against them in the privacy of their own homes which is in fact cruel, inhuman and degrading. Thus Article 7 fails to protect women in the private sphere (as it applies only in the public sphere) and does not enable them to enjoy their right to live their lives free from violence.

 A second example can be found in the UN Convention Against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment. Article 1(1) gives a definition of torture. 

(READ FIRST PART OF OVERHEAD BELOW)

Looking at this definition one would think that it could be used by for example abused women who suffer violence at the hands of their partners. However this is not the case as the definition then further states that the violence must be perpetrated in order to:

(READ SECOND PART OF OVERHEAD)
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Thus women are not protected from violence perpetrated against them in the private sphere. Although women do suffer violence at the hands of the state the vast majority of violence suffered by women takes place in the private sphere of the home and thus the Torture Convention gives such women no redress.

These two examples, two of many, have been used to illustrate how the international community in its development of international human rights law has in fact continued and reinforced the invisibility of women. It is for this reason that a separate women’s bill of rights is crucial and where CEDAW comes in.

Is CEDAW working?

Although CEDAW provides an international mechanism to address violence against women in the private domain by non-state actors, we need to consider if it merely gives women paper rights as opposed to real substantive and enforceable rights. There are 3 main issues we want to discuss here – reservations, petition mechanisms and delays.

We saw in the introduction that ninety percent of member states in the UN are signatories to CEDAW. However, the Convention is also one of the most highly reserved international human rights instrument and although many nations have ratified the Convention they have done so conditionally. Many of the substantive reservations are wide –ranging and they affect the integrity of the Convention. For example, Article 2 of the Convention states that nations:

 ‘agree to pursue by all appropriate means and without delay a policy of eliminating discrimination against women’ 

Specifically Article 2(f) states that all state parties should:

Take all appropriate measures including legislation, to modify or abolish existing laws, regulations, customs and practices which constitute discrimination against women.’

However, Article 2 has attracted a large number of reservations as it is deemed to conflict with the internal law of some state parties. Whilst this in itself is a complex issue and one which we have no time to go into just now, it must be seen that such reservations strike at the heart of the Convention and render it ineffective. 

Women are further marginalized in the international community because unlike some other international human rights instruments, CEDAW was constructed without an individual petition mechanism
. This was an important omission as it prevents to a large extent the enforceability of CEDAW rights. The laying down of rights is indeed questionable if those rights cannot be enforced and this suggests the rights expressed in CEDAW are merely rights without any legal teeth.

This can be contrasted with the European approach to the enforceability of human rights. Under the European Convention of Human Rights and Fundamental Freedoms an enforcement mechanism exists. 

There are  also huge delays in the Committee of CEDAW hearing States reports. The Committee originally could only address ten reports during a two-week review period. This had the effect of rendering the only enforcement mechanism of CEDAW less and less effective. It is worthy to note at this juncture that every other human rights treaty and convention body is allocated a greater length of time for meetings- between three to nine weeks per year. This further emphasises the fact that women were being marginalized within the international community and that a Convention that was created to promote equality and to address the problems of discrimination that women face was in fact itself discriminatory. 

In the late 1990s an extension to the 2-week period was granted in exceptional circumstances but the backlog still exists. In 2003 so far the Committee has sat for a two-week period in January and in July and heard a total of 16 reports.

A further method of countering this imbalance has been the adoption of the optional protocol by the UN. 
Optional Protocol 
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The UN adopted the Optional Protocol to CEDAW in 1999. It introduces a complaints procedure by which individuals or groups of individuals are given the right to petition the Committee. Once the Committee has considered the complaint, its views and recommendations will be passed on to the parties involved. The State Party then has six months to consider the views and provide a written response, which should include the remedial steps to be taken. (Article 7)

Thus the Optional Protocol does go some way to addressing the problems that are inherent in CEDAW - it does attempt to give CEDAW legal teeth.

But as of April 2003 only 51 States had ratified the Optional Protocol and the UK is a notable exception. Governments can ignore the incentive offered by the Optional Protocol to look afresh at their national legal system and how it relates to women.

Violence Against Women 


In developing countries gender violence causes more deaths and disability among women aged 15 to 44 than cancer, malaria, traffic accidents or war
. 

Women in Asia/Pacific/Africa use CEDAW as a powerful tool
 but Western Europe does not. We should not forget that many women in Europe face poverty, isolation, lack of transportation, limited access to health and educational services. Research has shown that women experiencing domestic violence and sexual violence also suffer from insufficient and ineffective legal and social services
. Commitment to CEDAW would help reinforce the need to improve the social and legal services and improve protection for women, thus preventing crimes against women.
The CEDAW Committee is empowered to make recommendations on any issue affecting women. In 1992 the Committee adopted general recommendation 19. This requires all national reports to the Committee to include statistical data on:
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This last point is of interest to the many voluntary services that exist for women in the UK. The UK is due to report to the United Nations in 2004.


UK NGOs work to support women who have suffered the violation of their human rights by acts of rape, domestic violence, sexual harassment, stalking, honour crimes, female genital mutilation, trafficking and forced marriage. Womankind
 in London has been co-ordinating the work of many women’s groups in constructing a shadow report to that of the UK government. Kas and I have contributed to this shadow report and it will help to identify major gaps in legislation and service provision for women. It will also help to illustrate the costs of ignoring this issue. For example, in the UK, where one woman in ten is beaten by an intimate partner every year, the cost to health and social services is estimated at over £1billion per annum
.  The shadow report documents that the experience of domestic violence survivors in taking cases through the criminal justice systems has been generally poor. In Surrey in 2000, there were 5000 incidents of domestic violence reported to the police and only one prosecution (Surrey Domestic Violence Project Criminal Justice Response Group (2001). This is not the exception. The conviction rate for rape used to be 1 in 3 in 1977 and it is now closer to I in 13.

If we are to be serious about taking a critical approach to the prevention of crimes, we have to take seriously how we deal with crimes against women and we have to start by holding the State to account.

Summary

CEDAW has been heralded as a significant step in the development of international human rights and yet women still suffer abuse and are denied their human rights because they are women. There is a discrepancy therefore between the vision and the reality. 

But we perhaps need to accept the deficiencies of CEDAW and yet work within the international legal system to ensure that women’s rights become part of the legal culture of the international community- to turn the myth of women’s rights into a reality. To understand the flaws of CEDAW is crucial. 

Women need to make their governments accountable for the abuses that are suffered by them. We need to use the tools that CEDAW offers. We need to critically consider whether treaties and conventions work effectively for women and that they are not just men’s rights masquerading as human rights. If we do not do this then we perpetuate discriminatory practices against women. Women must therefore utilise all the tools at their disposal and one of these tools is CEDAW.

" . . . discrimination against women violates the principles of equality of rights and respect for human dignity, is an obstacle to the participation of women, on equal terms with men, in the political, social, economic and cultural life of their countries, hampers the growth of the prosperity of society and the family and makes more difficult the full development of the potentialities of women in the service of their countries and of humanity." 


[Convention on the Elimination of All Forms of Discrimination against Women, Preamble.] 








Article 7 of the Civil and Political Covenant:





No one should be subjected to torture, or to cruel, inhuman or degrading treatment or punishment.





Violence against women seriously inhibits women’s ability to enjoy inalienable rights and freedoms on a basis of equality with men. But, violence against women itself emerges from the phenomenon of discrimination against women, which makes them a target of violence. 


Human Rights for All. Amnesty International, p18.





Article 1: defines discrimination against women as any “distinction, exclusion or restriction made on the basis of sex which has the effect or purpose of impairing or nullifying the recognition, enjoyment or exercise by women, irrespective of marital status, on the basis of equality between men and women, of human rights or fundamental freedoms in the political, economic, social, cultural, civil, or any other field.








Basic Questions





Why do we need separate rights for women? 


Are women not human? 


Do provisions under general human rights not cover their protection?








Domestic Violence 





A count of reported incidents of domestic violence on one day revealed that a call is made every minute to the police -  an average of 570,000 phone calls per annum (Stanko et al, 2000).


Only 5% of domestic violence incidents are against men (Kershaw et al, 2001).


In 2000/01, 42% of women homicide victims were killed by a present or former partner (Criminal Statistics England and Wales, 2000/2001, London Home Office).  








Rape and Sexual Assault





A 2002 Home Office research study revealed that nearly one in 20 women over the age of 16 in England and Wales had been raped. Only 8% of rapes are committed by strangers, while 45% are committed by a partner.


1 in 4 women suffer rape or attempted rape. 


Between 1977 and 2002 the number of women reporting rape increased by over 500%. 


In 1977 1 in 3 women reporting rape saw their rapists convicted - in 2002 less than 1 in 10 did








The Committee's power lies in its ability to review reports, examine how the reporting States are implementing their obligations, and subject the reporting government to international scrutiny. [n50] CEDAW may make suggestions and general recommendations based on the reports. [n51] It may not, however, impose sanctions or arbitrate cases either between governments or between a government and an individual. Afra Afsharipour (1999) The Columbia Law Review. 129 ‘Empowering ourselves: The Role of Women’s NGOs in the Enforcement of the Women’s Convention. http://www.iwraw-ap.org/aboutus/paper08.htm








In addition to providing an international remedy for the violations of women’s rights, the Optional protocol will act as an incentive for Governments to take a fresh look at the means of redress that are currently available to women at the domestic level.�











the incidence of violence against women; 


information on legislative and other measures taken to protect women against violence in their everyday lives; and


information on the provision of services for victims.








UN Charter





Economic and Social Council (The Council)





General Assembly





CEDAW





Any act by which severe pain or suffering, whether physical or mental is intentionally inflicted on a person…..





Obtain……information or a confession, punishing him for an act he or a third person has committed or is suspected of having committed, or intimidating or coercing him or a third person, or for any other reason based on discrimination of any kind, when such pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence of a public official or other person acting in an official capacity. (emphasis added)
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