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War on Terror

Abstract. 

Prof. Dr. Antonio Muñoz Aunión. Universidad Autónoma de Tamaulipas-. Ciudad Victoria Mexico. 

Contemporary situation on the fight against Terror both globally and in the regional scenario is rather shocking in respect of the menace to human rights and fundamental freedoms achieved by mankind in a long struggle, in disguise of a Big Brother characteristic of a totalitarian State, promoting the appearance of Willing Executioners, whereas the State seals off its actions and assumes control of both citizens (Re. Hamdi Supreme Court) and denizens, or foreigners (with the denial of fundamental rights) to face a wary reality called terror aggression in which it is  However, a question must be posed: to whom oversees the watchdogs, (for instance where neutral actions are constitutive of Acts of conspiracy) on lack of an effective judicial control of the State ), regardless of the criminal intent, or international fore the former tends to act in absolute immunity and impunity, therefore judicial and parliamentary activism should track carefully on the innovative steps of States ( i.e Military commissions functioning as Exception Tribunals lacking independency to decide on the Competence of the Competence) or groups of States in the Fight against Terror to avert destruction of civil liberties contained both in Constitutional and International texts complying to a full respect. Therefore, the use of violence not attending to proportionality of means is constitutive of State terrorism although not codified as a crime per se it is condemned under different Statutes. 
War on Terror: Erosion of Civil Liberties.

Paper presented by Prof. Dr. Antonio Muñoz Aunion. Universidad Autónoma de Tamaulipas. Mexico.

Offset of a law perspectives, encompassing a global vision. The main critic is that what is shown it is not a war against terror but rather a war on different terrors. 

1. Introduction 


The culture of security imported from the United States and its terrorist ´s obsession is putting into risk democratic freedoms. 
 The actual response to the effects of Terrorism from an International Law perspective is an object of preoccupation for grass-roots advocates especially in times where national legal enforcement systems are known to implement theories which tend to sanction everything strange to the majority of the political Community, ultimately employing the resources of an Enemy Criminal Law.
 This article intends to summarize the main responses from an International Law perspective letting aside responses which are intrinsically in opposition to principles of Law. 

The main contraindication of this construction of so-called Law is that it is difficult to find an equilibrium between citizen and enemy, who defines the enemy, and how is compatible this distinction with the principle of equality and the rule of law. 
 This distinction between good and evil is originally found in Schmitt C.; 

A further collateral damage is a new form of institutionalized racism across a section of the world targeted by terrorism, even the notion is a blur one. 

The draconian lead on this war against Terror was set up by the U.S Patriots Act (I, II)
 or the Military Order 
followed by other executive orders.
 For instance, these measures had resulted in a law that makes no exception for those who provided support to armed groups under extreme duress, or in a reduction of refugee admissions last year to 13, 000 due to material support bars. 
As an author has put it ¨resistance to procedural innovation is diminished when its objects are conceived as standing apart from the community; such lines blur, once the new institutions have been allowed to arise. ¨ 

The International System is not immune to this enforcement, thus endangering the complex protection‘s body of international human rights long achieved since the end of II World War, in words of an scholar, ¨ the hard core of human rights.¨
 For instance, regarding the detainees in Guantanamo,
 the International Commission of Jurists (ICJ) questioned have declared " in some countries the " war against terrorism " has given greater legitimacy to long-standing human rights violations carried out in the name of national security leading to a worrying erosion of international humanitarian law and refugee law, particularly through the "increasingly militarizing judicial functions "transferring "substantial judicial powers to the armed forces without any judicial control " 
 In the year 2002, Mexico presented a Resolution in similar terms that was accepted by the General Assembly. 

The US Supreme Court has maintained in the Case Hamdi, Padilla by a majority decision that ¨a state of war is not a blank check for the president when it comes to the rights of the nations´ citizens, even for enemy combatants, the detainees are entitled to a fact–finding hearing¨ and in Hamdan v. Rumsfeld 
 it revealed that the Administration procedures of setting up Military commissions violated the terms of the Common article 3 of the Geneva Conventions which refers to ¨cases of armed conflict not of an international character occurring in the territory of one of the of the High Contracting Parties ¨ 

In the European fore, it has been said by the EU coordinator for counter–terrorism that ¨we must be careful to preserve and protect the rights and liberties, the principles and values that terrorists are seeking to destroy. Otherwise, the terrorists would have won.¨ 
 
Both reasoning make clear that the Bangalore Principles on the national application of international norms of human rights are to be respected, and the idea that of these principles that the International Law of Human Rights can be occasionally be a guide for national judges. 
   Nonetheless, International human rights law permits protective actions to be taken by states but demands that those actions be necessary and proportionate to meet the gravity of the threat.

In this fight, it is paramount to do the utmost for converging national security with human security. 


Finally, throughout war against terrorism is has been certified in International Law the use of armed force against another country, based on a vested interest justifying it on reprisals, 
 self-defense, or anticipatory self – defense. 

2. Terrorism as a Source of Preoccupation for the International Fora.

The first conventional response to this question took place following the assassination by a terrorist’s macedoniancroatan plot of King Alexander I of Yugoslav and the French Foreign Minister Barthou in October 1934.The action brought Terrorism as a phenomenon of turmoil and violent change for International Relations. From the standpoint of International Law it was the moment to convene diplomatic talks ushered by the French government at first. Its outcome, the drafting of a Treaty to fight the new menace trespassing national borders being adopted in 1937 never entered in force due to lack of ratifications.
 Not only political turmoil is used by terrorism to pursue its ends as today it is infiltrated as well in organized crime.
 

3. Inventory of International Conventions relating to the Fight against Terror. 

With a total number of thirteen existing treaties in which the main concern is the Fight against Terrorism there is no doubt that the terror’s topic has have occupied the agenda of International Conferences. The canopy of instruments and its high number of reservations and ambiguities is the price of consensus according to Gutierrez Espada, C.; 

Being the Convention for the Suppression of the Unlawful Seizure of aircrafts signed in The Hague in 1970 the raw model of jurisdiction for the rest. In an exhaustive list, we find. 
 

1.) Tokyo Convention of 1963 on Offences and Certain Other Acts Committed on Board Aircraft 
2.) The Hague Convention for the Suppression of Unlawful Seizure of Aircraft of 1970  

3.) The Montreal Convention for the Suppression of Unlawful Acts against the Safety of Civil Aviation of 1971. 

4.) The New York Convention of 1973 on the Prevention and Punishment of Crimes against Internationally Protected Persons

5.) International Convention against the taking of hostages of 1979.  


6.) Convention on the Physical Protection of Nuclear Material of 1980. 

7.) Protocol of 1988 supplementing the Montreal Convention on Air Safety, for the Suppression of Unlawful acts of violence at airports serving international civil aviation. 

8.) Convention of 1988 for the Suppression of Unlawful Acts against the Safety of Maritime navigation. 

9.) Protocol of 2005 to the Convention for the Suppression of Unlawful Acts against the safety of Maritime navigation. 

10.) Protocol of 1988 for the Suppression of Unlawful Acts against the safety of Fixed Platforms located on the Continental Shelf. 

11.) Protocol of 2005 to the Protocol for the Suppression of Unlawful Acts against the safety of Fixed Platforms located on the Continental Shelf. 

12.) Convention of 1991 on the Making of Plastic Explosives for the purpose of Detection. 

13.) International Convention of 1997 for the Suppression of Terrorist Bombings 

14.) International Convention for the Suppression of the Financing of Terrorism 

15.) International Convention of 2005 for the Suppression of Acts of Nuclear Terrorism. 

(..) Finally, from a point of view of International Humanitarian Law, are to mention the Four Geneva Conventions of 1949 and Its Protocols of 1977. 

4. Analysis of Existing Instruments. 

The research will be shorten to those mechanism which globally fight Terrorism, 
 from the list we will skip those intertwined with more security in an aspect of the international life, for instance, treaties related to a safe aerial (OACI) or maritime transit, (IMO) to the protection and shielding of hostages, 
 or the maintaining of diplomatic relations. All of them required of some form of protection in light of heinous events which took place periodically in the 60’s. These instruments have in common the employment in greater or less degree of the Latin maxim “aus dedere aus iudicare“
 conceding the States members the possibility of adopting “such measures as may be necessary to establish its jurisdiction over the offences covered by the Conventions when the alleged offender is present in its territory, and it does not extradite “thus, crystallizing in the principle of universal jurisdiction. 


5. The Immediate Response 


6. 1 Measures at a global level: The United Nation s System. 


The Security Council exerting its power under Chapter VII of the UN Charter has adopted a series of Resolutions to combat terrorism as a menace to peace and international security, but first it was the UN General Assembly in Resolution 56/1 adopted, shortly after the attacks on 11/9, called for the international cooperation to prevent and eradicate acts of terrorism and to stress that those responsible for aiding, supporting, or harboring the perpetrators, organizers, and sponsors of such acts would be held responsible.
A. The creation of a body dependant of the Security Council 

After the attacks on the 11th September, the Security Council on Resolution 1373 (2001( which is a general condemnatory statement of terrorism, 
 urged States to adopt a set of measures to prevent and suppress terrorism, especially its finances, and other sensitive areas as arms, or sanctuaries. 
Instrumental to this is the 15 member Counter Terrorism Committee who has the task of increasing the ability of States to fight terrorism and to cooperate with the Sanctions Committee lacking the capacity of sanctioning or keeping lists of terrorist organizations or individuals but enabled States to unilaterally define terrorism allowing national definitions of terrorism to embrace its international character. 
B. A Step backwards. The first menace to civil liberties 

In a subsequent step, circumscribed to Afghanistan but with worldwide effects, comes Resolution1390 (2002) in which it was used the same drafting of the above mentioned instrument but with the intention of converting the previous Sanctions Committee
 to ask States to crack down on financing, recruitment, and movements of Al Qaeda, the Taliban, Osama bin Laden, and "other individuals, groups, undertakings and entities associated with them. Second, it required the Committee to be responsible for "updating" a "list" of banned individuals and groups tied to Bin Laden, Al Qaeda, and the Taliban. 

This is referred as Proscription or Designation, a legal sanction that criminalizes the named ¨terrorists¨ notwithstanding, the absence of an internationally recognized screening mechanism for identifying terrorist groups for international suppression, and a lack of an accepted definition to cover the act of Terrorism. 
 There is no consultation to the General Assembly of United Nations or debates in it in this concern, and it is difficult for the body to keep track of modifications. 
1- The (de)-listing procedure. A weak copycat of the traditional States protection of nationals. 

However, the relevance of this procedure, and the risk of delays, the rationale of the process is based on the consuetudinary principle of nationality, under which¨ (…) the State must be considered the only competent to decide whether it concedes its protection, in which degree and when it will be over. ¨  

The Committee, pressured by States Members of the European Union, has elaborated its own Guideline which includes rules of inclusion on the list (art.5); revising the list (art.6); procedure to delete from the list persons or entities wrongly inserted; (art.7) The process can be initiated by a State whose nationality the person involved possesses or where he is a resident. 
 The decisions are written only when the Committee adopts the inclusion by unanimity, despite, the procedure is subject to criticism on reasons of the supply of information for the listing by intelligence services. 

C. Necessity of Reforms
Due to lack of self consciousness on the necessity of respect for human rights in the fight of States s cooperation against terrorism, the United Nations Security Council adopted Resolution 1456 (2003) 
 which calls on "States to ensure that any measure taken to combat terrorism comply with all their obligations under International Law, in particular international human rights, refugee and humanitarian law "and it mandated the Counter terrorism Committee to monitor the implementation of Resolution 1373 (2001). It staffed it with an expert on human rights. 

Further criticism of inefficacity and lack of democracy, it was reformed by the Security Council Resolution 1535 (2004) which established a new structure which does not alter the Committee’s mandate but enhances its operational capacity; a plenary of all Council members to focus on strategic and policy decisions, and a bureau composed of Chair, Vice chairs, and consolidated experts and secretariat staff. 
On other instance, the Commission on Human Rights appointed an independent expert to review the situation of human rights in the war against terror for a year, 
 as result of the gravity of the acts mentioned; it was created a Special Rapporteur on the Protection of Human Rights and Fundamental freedoms while countering terrorism 
 
6. 2 Legislative action by the European Union. 
 Pro and Cons. 

Prior to the attacks of 11 september 2001, the EU endorsed the fight against terrorism in fora that were conceived to deal with the problem in a localized scale, responding to terrorist’s groups of the 70´s and 80´s. Apart from these, the initiatives were modeled in order to prevent the financial of illegal activities thought-out control of the financial institutions, first in the Directive 91/308/CEE, today completed by the third directive on the prevention of money laundering of 2005 60/2005 which expressly is directed against the financing of terrorist activities. 

Later, the EU has reacted to terrorist’s attack of 11 September 2001 by quickly adopting an impressive number of measures especially in the field of cooperation in criminal matters. Of special importance were the Extraordinary European Council of Brussels in 2002 and the Conclusions of the JHA Council the day before. 


A. In order to implement Security Council Resolution 1373, the EU adopted in December 2001 two Common Positions of the Second Pillar under the Title Common Foreign and Security Policy: a) 2001/930/CFSP on combating terrorism; b) 2001/931/CFSP on the application of specific measures to combat terrorism;
 to carry out these two, it was adopted the Council Framework Decision of 13 June 2002 on Combating Terrorism which defined the concept ¨act of terrorism¨ 
including acts previously included in specialized Conventions. But it extends the notion of terrorism beyond actual violent acts designed to cause death or serious bodily harm or attempts at such acts. The lack of a clear definition of terrorism is a potential violation of article 7.1 of the ECHR. 

Furthermore the Decision urges States to take initiatives to include a particular person or group in a black list. 
 There is no fixed criterion for the listing, 
 individual countries can merely say ¨ aloud ¨ and other States have only 48 hours to make their opposition. No participation whatsoever of the European Parliament. 

The informal deletion of the list can be made by a Member State that can ¨ grant a specific authorization to unfreeze funds and resources after consultation with the other Member States, the Council of the EU, and the European Commission.¨ Corresponding the Council, by unanimity, the decision on the need of keeping someone on the list. 


The legality of these measures implementing a Security Council resolution on the basis of article 103 UN Charter is being contested before the European Court of First Instance (inf).  

The effects of being in a black list are: the freezing of assets, and the criminalization of the financing of the entity. From a human rights point of view, a decision in this respect can be deemed to limit the freedom of association and assembly, freedom of expression,
the right to ¨ the peaceful enjoyment of (one’s) possessions ¨
, the right to privacy,  
 to searches without causes; or presumptio innocentiate. 


Nonetheless, from a victim’s point of view, it has a positive effect, as it affirms the applicability of the Council Framework Decision 2001/220/JHA on the standing of victims in criminal proceedings to victims of terrorist acts urging States ¨if necessary, to take all measures possible to ensure appropriate assistance for victim’s families. ¨ 

The main flaw of these instruments is that they have been adopted by ¨ written procedure ¨ made under Article 15 of the Treaty which gives a very general power simply ¨ to adopt common positions.¨ None of them were subject to any form of democratic scrutiny. 
 Secondly, from a perspective of due process of law, regarding sanctions it leaves States flexibility to sanction with up to seven years, and to define what is ¨participation ¨ and ¨ support.¨ 

 a. 1 A different treatment for European terrorists´ groups 

The Position sliced two different class of terrorism one global in its effects, and another focused in the European Union, those marketed with an asterisk in the annex to the Common Position are only to be affected by article 4 resulting in that citizens of the European Union are subject to an instrument originally and specifically conceived for action in the field of the common foreign and security policy, this results so far in a lack of remedy to challenge their inclusion. 


B. the European arrest warrant.


On December 2001, the European Union reached a political agreement on an arrest order with effect over the territory of the European Union. It objective was to facilitate the action of justice through the European Union replacing former rambling extradition systems. 
 The order is formalized in a judicial decision to arrest and surrender by the State of the wanted person to be prosecuted, be sentenced o be detained.  
The order is of application for arrest warrants of a minimum of 4 months, or for crimes with a sanction over a year. The order can be denied, if a definitive sentence exists in a State member for the same person, or if the person in question is a minor. The list of offenses for which the Warrant is of application amounts to 32 crimes 
 with imprisonment of over 3 years. The prerequisite of double criminality no longer exists and the delay to respond is reduced to 90 days which has contributed to reduce the process a great deal. It should have been implemented as national law by January 31, 2004 at latest. 

This procedure in the fight against terrorism and its effectiveness is laid upon a correct interpretation of mutual reconnaissance and common trust amid different systems of law all respectful of the European democracy, and respect of human rights. 
 But regarding the crime of terrorism, there is a divergence in the procedural laws of the Member States.  

Still, there is no habeas corpus, no appeal, and no rights for the suspect. 

C. The EU-US Extradition Agreement and Mutual Legal Assistance Agreement 


The agreements were concluded under secrecy, which diminish its legitimacy, on the basis of articles 24 and 38 EU Treaty, and represents an impediment for human rights. In a way both represent a coordination and enhancement of existing bilateral agreements. Another implication for preoccupation under human rights stance is found in article 17.2 which reads: 

¨ Where the constitutional principles of, or final judicial decisions binding upon, the requested State may pose an impediment to fulfillment of its obligations to extradite, and resolution of the matter is not provided for in this Agreement or the applicable bilateral treaties, consultations should take place (....). ¨ 


This paragraph summarizes the practice of refusal on the European Convention of Human Rights ground nonetheless it is regrettable that it does not express it explicitly. In the fight against terrorism, the tendency to prosecute detainees by Military courts might be a reason to refuse extradition. 

Finally, in conformity with human rights, article 13 codifies the existing practice 
 on torture, inhumane treatments, or capital punishment, permitting Member States to cancel extradition unless there is a compromise not to carry out these kinds of sanctions. The issue is that there is no mechanism to ensure that the United States comply with its obligations as a court or a dispute settlement. The only measure is the termination of the treaty. 

D.  A further example of cooperation within the European Union is the Prüm Treaty signed by Austria, Belgium, France, Germany, Luxemburg, Holland and Spain in may 2005, inter alia, permits for States to interchange automatically access to specific national databases as those of  vehicle registration, dna, or fingerprints, out of communitarians controls and venues. It explicitly mentions combating terrorism as a main target. Meanwhile other countries are planning to join the Treaty, and it is under discussion the possibility to implement its norms in the system of European Union Law partly as deriving from the Schengen laboratory which raises doubts of legality, accountability and transparency. 


F. Finally, it is a worrying fact to see how a Draft Council Resolution on the expulsion of third country nationals 
 encompasses the barring from a state in an ample ¨ due to behavior related to terrorist activity ¨ passing from the original target of ¨ radical preachers ¨ to anyone, even those not charged with any offense, erasing the obligation to comply with the Directive on the protection of individuals regarding the process of data. 

4. 3 the European Judicial and Parliamentary Response 
The main problem so far is the character non binding of resolutions that ask for remedies indirectly highlighting in the public opinion and media the need for actions. 

A. First sentence regarding the invalidity of the EU legislation. 

Although the European Court of Human Right can be competent in this venue, all judicial remedies (including the EU Courts) must be exhausted before it can consider any cases what leaves applicants to face lengthy procedures.  

On December 2006 the European Court of Justice ruled in favor of an appeal by the Peoples Mujahedeen of Iran against its inclusion in the EU Terrorist List due to breach of its Right to a fair hearing. This sentence represents an inflexion in the jurisprudence of the Court that in over 13 cases has pronounced the conformity of the listing to Law, siding with the European Institutions. 
 

The rejected appeals are reasoned on the ground that international sanction regimes are binding on Member States. 
B. Response to CIA detention facilities and transit through European countries. The case of the so-called extraordinary renditions, and expulsions with diplomatic assurances 
 and illegal abductions. 
From September 11th onwards, the United States renovated and reinforced the security system to fight terrorism. Those suspects detained away of the Unites States borders were transported by ¨CIA flights¨ and locked up in a web of secret prisons created by the intelligence agency where human rights were systematically violated. Not only the landmark of Guantanamo, but atrocities committed in Mazar i Sharif, Bagram, Abu Ghraib or, on off-shore ships. This technique is one of the principal strategies employed to fight terrorism.  

A report by the European Council showed the implication of 14 countries in these flights, using European airports to stops over. As a matter of fact, the respect of human rights enshrined in international instruments covers all places under State’s jurisdiction and the mere tolerance amounts as well as a serious and persistent breach of the fundamental principles of the EU which can force to the application of the sanctions established in article 7 TEU. 
 The clandestine operations involving intelligence services and military organizations without adequate democratic control are not permitted by peremptory norms of international law (ius cogens.) 

The series of new techniques implemented come to facilitate the ¨ outsourcing of torture ¨ and a vicious circle of ¨ cultures of human rights ¨ 
C. The SWIFT Case 

Another quarrel regarding menaces to civil liberties has been the transfer of persona data by Swift 
 to the US department of the Treasury, overlooking both European and national regulations as the EU Data Protection Directive 95/46/EC in respect of the information data subjects and violating rules concerning personal data transfer to countries outside the EU. Finally, this resulted in the interception of bank transfers data by the US Secret service. 


5. Perspectives 

Due to the existing fragmentation and problems of application, the Members states of the United Nations are now negotiating the blueprint of a Convention of International Terrorism. This Convention comes to complement prior texts. The proposed definition of Terrorism presented by the Ad Committee and Its Working Group on Terrorism is the following: 

¨ Any person commits an offense within the meaning of this Convention if that person, by any means, unlawfully and intentionally, causes: - Death or serious bodily injury to any person; or – Serious damage to public or private property, including a place of public use, a State or government facility, a public transportation system, an infrastructure facility or the environment; or – Damage to property, places, facilities, or systems referred to in paragraph 1(b) of this article, resulting or likely to result in major economic loss, when the purpose of the conduct, by its nature or context, is to intimidate a population, or to compel a government or an international organization to do or abstain from doing any act. ¨ 

The main objectives are: the importance of criminalization of criminal offenses making them punishable by law and calling for the prosecution or extradition of perpetrators; the need to eliminate legislation which establishes exceptions to such criminalization on political, philosophical, ideological, racial, ethnic, religious or similar grounds; a strong call for Member States to take action to prevent terrorist acts; and emphasis on the need for Member States to cooperate, exchange information and provide each other with the greatest measure of assistance in connection with the prevention, investigation and prosecution of terrorist acts. 
Two questions remain open in the negotiations; first, the relationship of the future convention with other specific international terrorism treaties, and second, the scope of the definition of international terrorism. 

6. Conclusion

First, there is a tendency it can be appreciated among others i. e in the International Convention for the Suppression of Terrorist Bombings to loosen the prerequisite of legality in the Fight against Terrorism, as it requires extradition in certain cases based on a classification of offenses, even though the law of the requested State would not provide for the same acts to be an offense, thus double criminality is not longer required. There fore the concept terrorism cannot be a ¨cacht- all ¨ reference. 
Second, in general terms, regarding the issue of Terrorism, the Convention of Rome for the Establishment of a Permanent Criminal Court might be of use in the future for the persecution of terror crimes akin to the attack on the Twin Towers which an amount of casualties that largely surpass actions perpetrated historically solely by States, for instance, the attack of Pearl Harbor took less human lives that the brutal events of September 11th. 
This new form of terror can be comprised in a new categorization as acts of “Hyperterrorism.“ Throughout the unbiased intervention of the ICC and respect for the principle of complementarity the impunity of these acts can be terminated. 
 Terrorist acts committed in times of armed conflict will be prosecuted as war crimes in other situations may be qualified as crimes against humanity. 

Thirdly, it is welcomed the recent findings of the Council of Human Rights and the Committee against Torture 
 that declared the illegality of Guantanamo. 
Finally, the Council´s strong reaction is likely to complicate future US efforts to engage in intelligence operations in, through, or with Europe. 
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� For instance, migration policy and the migratory controls in Europe are employed to fight against terrorism, setting aside that there are other mechanism more suitable which predetermined guaranties for this fight. 





� Also known as Gemeinschaftfrende, first used by the German scholar Jakobs in the German dogmatic in 1985, though it appeared in the works of Rousseau and Hobbes, Perez del Valle, C.; " Sobre los Orígenes del Derecho Penal del Enemigo. Algunas reflexiones en torno a Hobbes y Rousseau " Cuadernos de Politica Criminal Madrid p. 596, which is being revitalized after 11(9 under which a new approach is embodied in the historical, dogmatic and criminal evolution of criminalizing merely the existing of a risk, with anti liberal characters. Its main points are: the preemption of the sanction; penalties imposed are extremely high; principles of the due process of law are questioned, even suppressed. 





� On these issues of compatibility, Carlson, S.; ¨ Establishing the Rule of Law ¨ Georgia Journal of International and Comparative Law vol. 33 2004 pp. 119-141; Cassel, D.; The United Supreme Court Rulings on Detention of Enemy Combatants: Partial Vindication of the Rule of Law ¨ International Law Forum du Droit International vol. 6 2004 pp. 122-125; Morin, J. Y.; ¨L´Etat de Droit: emergence d´un principe du Droit Internationale ¨ Recueil des Cours de l´Academie de Droit Internationale t. 254 1995 pp. 13-462. 





� Ibidem.; Der Begriff des Politischen. Text von 1932 mit einem Vorwort und drei Corollarien (1963) 29. 





� It is an Acronym of ¨ Uniting and Strengthening America by Providing Appropriate Tools required to Intercept and Obstruct Terrorism ¨ 





� President Issues Military Order, Detention, Treatment, and Trial of Certain Non Citizens in the War Against Terrorism, 13 th November  2001, � HYPERLINK "http://www.whitehouse.gov/news/releases/2001/11/20011113-27.html" ��http://www.whitehouse.gov/news/releases/2001/11/20011113-27.html�, On this, see, Costas Trascasas, M.; ¨ La nueva Ley estadounidense de Comisiones militares: elementos para un análisis crítico desde la perspective del Derecho internacional. ¨ 14 REEI 2007 pp. 1-16





� For instance, the names of terrorist organizations and individuals that appear in them are merely reproduced in other international pieces of legislation. 





� Quoted in Ruthven, M.; Torture and the Grand Conspiracy London 1978 p. 52. 





� Carrillo Salcedo, J. A.; Soberanía de los Estados y Derechos Humanos en Derecho Internacional Contemporáneo Madrid Tecnos 2001 p. 148 





� Located on the Southeast side of the island, it is the only naval base the U.S. has in a Communist country. The U.S. gained access to the base in 1904 under a leasing arrangement that makes cessation of the lease possible only if both sides agree or if the U.S. abandons the base. Although the U.S. leases the base, we concede full sovereignty over the base to Cuba. The inmates with no charges, with no previous judgment, denied access to courts of law, incommunicado, deprived of legal counsel, and until recently, and anonymous. The situation is clearly a violation of the principle which reads: ¨Once captured or detained, all persons taking no active/direct part in hostilities or who have ceased to take such a part come under the relevant provisions of International humanitarian law (i. e article 3 common to the Four Geneva Conventions) or other locations known like Abu Graib (Irak) or Bugram (Afghanistan), or unknown in secret and secluded areas. 





� Under the dispositions of the Geneva Conventions, only a judge under the scrutiny of International Humanitarian Law can ascertain whether a detainee is subject to the status of prisoner of war or not. Article 5 of the Third Geneva Convention states: "Should any doubt arise as to whether persons, having committed a belligerent act and having fallen into the hands of the enemy," belong to any of the categories for POWs, "such persons shall enjoy the protection of the present Convention until such time as their status has been determined by a competent tribunal."





� Res. AG: 57/219. 


� US. 126 S.Ct 2749 (2006) 





� In fact, it is a provision of international law that provides minimum protections to persons involved in armed conflicts. 





� G. De Vries ¨ European Strategies in the fight against terrorism and the cooperation with the United States ¨ 13 mayo 2004. 





� 62 Australian Law Journal 1988 p. 531.





� In order for States to derogate from their obligations under article 4 of the ICCPR in times of public emergency, art 4(1) provides that; the public emergency must threaten the life of the nation; the public emergency must be publicly proclaimed; the measures must be strictly required by the exigencies of the situation; the measures cannot be inconsistent with other requirements of international law; and the measures must not involve discrimination solely on the grounds of race, sex, color, language, religion or social origin. Art 4(2) of the ICCPR mandates that certain rights are not subject to suspension under any circumstances. The list of non-derogable rights includes the right to life (article 6); freedom of thought, conscience and religion (article 18); freedom from torture or cruel, inhuman or degrading punishment or treatment (article 7); the right to recognition everywhere as a person before the law (article 16) and the principles of precision and non-retroactivity of criminal law (article 15). The Human Rights Committee has developed a list of elements that, in addition to the rights specified in article 4(2), cannot be subject to lawful derogation (Human Rights Committee, General Comment No. 29: States of Emergency (Article 4), 31 August 2001).





� Human security in the international discourse is the physical security of peoples, their economic and social welfare, and the protection of their human rights and fundamental freedoms. Action Plan for the XXI Century. Secretary General United Nations. Nous les peuples 3 abril 2000.





� Although proscribed in International Law, still in use by State action that carefully comply with the criteria of the Naulilaa case. Kelly; M.; ¨ Time Warp to 1945 – Resurrection of the Reprisal of and Anticipatory Self–Defense Doctrines in International Law ¨ 13 J. Transnational L & Pol. (2003) 13. 





� The latter first set out in the Carolinas doctrine which established the right of the state to take necessary and proportional actions in anticipation of a hostile threat. 





� Prior to these actions, the International Criminal Union dealt with the problem of terrorism. The issue appeared on the agenda in Brussels in 1930, and later in Paris and Copenhagen where some provisions were adopted in connection with the fight of terrorism. The definition of Terrorism read as ¨ criminal acts directed against a State or intended to create a state of terror in the minds of particular persons, or a group of persons or the general public ¨ 





� Amylonak, E.; "The manipulations of Organized crime by terrorists: Legal and Factual perspectives." 2 International Criminal Law Rev. 213. (2002). 





� Gutiérrez Espada, C.; ¨ A Propósito de la adhesión española a la Convención sobre prevención y el castigo de los delitos contra personas internacionalmente protegidas ¨ REDI XXXVII 1986. p. 22. 





� Bassiouni, C.; (ed) International terrorism: multilateral conventions 1937-2001. Ardsley New York 2001; United Nations International Instruments related to the Prevention and Suppression of International Terrorism New York 2001. 


� Joyner, C.; ¨ Countering Nuclear Terrorism. A Conventional Response. ¨ European Journal of International Law vol. 18 (2007) n. 2 pp. 251-276. 





� Following the line of reasoning taken by Vogelson, J.; ¨ protection ´ initiatives – first regional later universal – in the fight against Terrorism initiated with the establishment of NATO and later by technical organism but it wasn’t until 9/11 when the battle was globally fought. ¨ Multinational Approaches to eradicating international terrorism The International Lawyer núm. 36 – 67 primavera 2003. 





� Regarding protected persons, we can mention cases that made necessary a regulation on the subject. For instance, in 1958, when two armed Hungarians entered the Hungarian Embassy in Bern and shoot the staff, informed the Swiss authorities, the police took steps to put the aggressors away only with delay; or the case in Mexico in which a Spanish Diplomat was shoot by a Cuban citizen who was later sentenced to 16 years in prison; or the kidnapping of diplomatic personnel, being the most striking the assault on the Munich’s Olympics in 1972 by the terrorist group Black September, and the assault to the US Embassy in Teheran known as the Hostage Case which was submitted to the ICJ who declared: ¨ The Iranian government failed altogether to take any ´appropriate steps ´  to protect the premises, staff, archives of the United States ´ mission against attack by the militants, and to take any steps either to prevent this attack or to stop it before it reached its completion. ¨ 





� Bassiouni, M. C. Aut dedere aut judicare: the duty to extradite or prosecute in international law. Dordrecht Nijhoff  1995. 


� Terrorism was not defined in Resolution 1373 and this was deliberate as consensus depended on avoiding definition. Bondi, L.; ¨ legitimacy and Legality: Key Issues in the Fight against Terrorism ¨ Fund for Peace 11 sept. 2002 p. 25. As Amnesty International points out the terms referred to in this Resolution are open to widely differing interpretations and may facilitate rights violations. Amnesty International Statement on the Implementation of UN SC Res. 1373 1 oct. 2001. 





� Further, it require States to ensure that terrorists, their accomplices and supporters be brought to justice and that terrorist acts are established as serious criminal offences in domestic laws and the punishment duly reflects the seriousness of such terrorist acts. SC. 4385th meeting, on 28 September 2001.





� Originally the 1267 Committee 





� All this carry a ¨ manifest risk of arbitrary, in particular politically motivated abuse of such laws. ¨ At UN level, the attempts to find a definition of Terrorism during the 70 ´s failed because ¨ the Group of the 77, the formerly colonized States, repeatedly emphasized the legitimacy of actions by national liberation movements, and demanded that such actions should in no way be confused with terrorism. Guillaume, G.;¨ Terrorism and International Law ¨ 2004 53 International and Comparative Law Quarterly pp. 537- 548. 


� ICJ. Judgment on the Case Barcelona Traction. 1970 para. n. 34 p. 32. 





� ¨ By taking up the case of one of its subjects and by resorting to diplomatic action or international judicial proceedings on his behalf, a State is in reality asserting its own rights- its right to ensure, in the persons of its subject, respect for the rules of international law. ¨ Publications of the Permanent Court of International Justice Series A August 30 1924 THE Mavrommatis Palestine Concessions. 


� Adopted by the Security Council at its 4688th meeting, on 20 January 2003


� Resolution 2004/87 ¨ Protection of Human Rights and Fundamental freedom while countering terrorism ¨ 58th meeting 21 april 2004. 





� M. Tung Lai.; ¨ Les initiatives menées par l´Union dans la lutte antiterroriste dans le cadre du troisiéme pillier ¨ Revue du Droit de l´Union Européenne   (2002) pp. 261-282





� OJEU L. 344/90 2001. Updated by Common Position 21 December 2006 listing 50 terrorist groups and 54 individuals 





� OJUE L 164/03 2002. Article 1(1) of the Framework reads: 1. Each member State shall take the necessary measures to ensure that the intentional acts referred to below in points a) to i), as defined as offences under national law, which, given their nature or context, may seriously damage a country or an international organization where committed with the aim of: - seriously intimidating a population, or – unduly compelling a Government or international organization to perform or abstain to from performing any act, or – seriously destabilizing or destroying the fundamental political, constitutional, economic or social structures of a country or an international organization shall be deemed to be terrorist offences: a) attacks upon a persons life which may cause death; b) attacks upon the physical integrity of a person; c) kidnapping or hostage taking; d) causing extensive destruction to a Government or public facility, a transport system, an in fracture facility, including an information system, a fixed platform located on the continental shelf, a public place, or private property likely to endanger human life or result in major economic loss; e) seizure of aircraft, ships or other means of public or goods transport; f) manufacture, possession, acquisition, transport, supply, or use of weapons, explosives or of nuclear, biological, or chemical weapon as well as research into, and development of, biological and chemical weapons; g) release of dangerous substances, or causing fires, floods, or explosions the effect of which is to endanger human life; h) interfering with or disrupting the supply of water, power or any other fundamental natural resource the effect of which is to endanger human life; i) interfering with or disrupting the supply of water, power or any other fundamental resource the effect of which is to endanger human life; j) threatening to commit any of the acts listed in (a) to (h). 





� Which reads ¨ No one shall be held guilty of any criminal offence on account of any act or omission which did not constitute a criminal offence under national or international law at the time when it was committed. Nor shall a heavier penalty be imposed than the one that was applicable at the time the criminal offence was committed."





� This black list threats human rights as it does not fulfill requirements of legality. First, there is no condition that the acts are recent; second, there is no requirement that the terrorist act is directed against a non-military target which is the case in the International Convention for the Suppression of the Financing of Terrorism; and third, lack of requirement that acts be directed against democratic governments. 





� Information from the sphere of intelligence or investigation may be a valid reason to place an organization on the list. 





� The Practice shows so far that in some Member States i. e France Case of Amaya Recarte, judgment of the Cour de Cassation, 08/07/2004, Case number 04-83662, there is a discrepancy as they approved the inclusion on the list but does not consider the activities of that group in its territory to amount to terrorist offenses that require prosecution. 





� Regarding freedom of expression which has been described in Common Law countries ¨ as bred in the bone of common law ¨ International law has endorsed the idea that is not an absolute right and that it can be restricted only when harmful to national security. For instance, in the UK which has some of the toughest anti – terrorism legislation in Europe with the Terrorism Act of 2000 which encompass a broad definition, the Anti Terrorism Crime and Security Bill (ATCSA) or the Official Secrets Act (OSA) the latter prohibits the disclosure of an ample range of information by government employees and the Media with sanctions of imprisonment and fines. The Secretary General of the Council of Europe condemned this legislation following the judgment from the House of Lords that the legislation was incompatible with human rights. 





� As it sets out in article 1 of the First Protocol to the European Convention on Human Rights. 





� On this issue, it has emerged the Directive on surveillance of all airline passengers, under scrutiny by the European Court of Justice, which planned to keep data indefinitely by law enforcement agencies. 


Or the new technology in preparation of Radiofrequency identification introduced in conjunction with biometrics ID systems which plan to store the biometrics on a RFID chip in the travel document allowing the documents to be read at a distance. The main concerns being: - The ability to surreptitiously collect a variety of data related to the same person; track individuals as they walk in public places, enhance profiles through monitoring of consumer behavior in  stores; read the details of clothes and accessories. P De Hert.; ¨ Biometrics: Legal Issues and Implications¨ Background Paper for the Institute of Prospective Technological Studies DJJRC Seville European Commission January 2005 p. 39. 





� More generally, the concept of victim’s protection can be found in the Statute of the International Criminal Court, for instance, in the Trust Assistance Fund for Victims. Art. 79 





� The European Parliament at point 2 of its resolution on this legislation: "Regrets that the measures adopted by the Council on 27 December 2001 by ‘written procedure’ constitute a legally complex construction, which appears designed to circumvent the democratic scrutiny of the European Parliament". "Deplores the choice of a legal basis which falls under the third pillar for the definition of the list of terrorist organizations, thereby excluding all consultation and effective scrutiny both by the national parliaments and by the European Parliament, and also evading the jurisdiction of the Court of Justice".P5_TA (2002)0055 – European Parliament resolution on the Council’s decision of 27 December 2001 on measures to combat terrorism. 





� Some thing which brings back memories of overacting Western democratic Status sanctioning conducts like the wearing of green accessories by Irish nationalist, the suppression of peaceful civil rights activists in the USA; or the repression of non- violent activist asking for a better treatment of ¨terrorist ¨ prisoners, like those supporting the Baader–Meinhoff gang. 


The extension of the definition of terrorism makes impossible to enter the country, even to request asylum or other kind of protection, to any person which has lightly cooperated even under duress with a terrorist organization, mingles potential refugees with terrorists, and to an extensive application of article 33. 2 of the Geneva Convention which is the only exception to the principle of non- refoulement. 


i. e the case Agiza v. Sweden Committee against Torture. Communication No. 233/2003 UN DOC, in which these nationals were refused refugee in Sweden due to their links to terrorists organizations 





� Decision on admissibility of request no 6422/02 Segi and others and request no 9916/02 Gestoras Pro Amnistía and others against Germany, Austria, Belgium, Denmark, Spain, Finland, France, Greece, Ireland, Italy, Luxembourg, the Netherlands, Portugal, the UK and Sweden, of 23 May 2002.





� Framework Decision 2002/585/ of the Council 13 june 2002; JÉGOUZO, I.;¨ Le mandat d’arrêt européen: premier pas d’un espace judiciaire européen en matière pénale¨  RAE –L.EA, 2003-2004/3, p . 247.





� European Convention on the Mutual extradition between Member States of the UE Brussels. 1995, the European Convention on the Mutual extradition between Member States of the UE. Brussels 1996. The Preamble of both states: ¨Expressing their Confidence in the structure and operation of their judicial systems and in the ability of all Member States to ensure a fair trial. ¨ 





� These crimes include inter alia terrorism, a number of offenses related to terrorism activities, such as kidnapping, illegal restrain and hostage taking, illicit trafficking in nuclear or radioactive materials, laundering of the proceeds of crime, illicit trafficking in weapons, munitions and explosives, unlawful seizure of aircraft / ships and sabotage and a number of other offences i.e fraud, murder, racism, corruption, illicit trafficking in narcotic drugs and psychotropic substances and crimes within the jurisdiction of the International Criminal Court. 





� There have been some initial problems i. e The Polish Constitutional Court ruled on 27 April 2005 that the extradition of nationals under the EAW is unconstitutional but allowed that the Constitution could be changed so that Polish law would be in conformity with the EU law; or the German Federal Constitutional Court 2 BvR 2236/04 Bundesverfasssungsgericht. The Praxis has shown that there two obstacles to the principle of mutual trust: first, the admissibility of evidence extracted through torture or ill-treatment; secondly, the allegations of torture or ill treatment by law enforcement officers.





G. Stessens.; The Principle of Mutual Confidence between Judicial Authorities in the Area of Freedom, Justice and Security pp. 93-103 (G. De Kerchove & Weyemberg eds.2002) 





� Signed in Washington D.C on 2003. 


� The European Parliament has declared that extraditions leading to trial by military tribunals are impermissible. Resolution 13 December 2001 on EU judicial cooperation with the EU in combating terrorism. OJ 2002 C 177/ E/288 § 3. 





� For instance, the Soering Case v. United Kingdom n. 14038 /88. ECHR 7th July 1989. http:www. echr.coe.int/Eng/Judgments.htm





� Council of the European Union. Brussels 5 February 2007 5824/07





� Case C- 266/05 Appeal under article 56 of the Statute of the Court in Joint cases T-110/03 y T-405/03 Sinson (accused of being head of the "New People's Army" in The Philippines, v. Council (2005) Recueil II-1429 in which the Court of First Instance rejected his application for annulment of three decisions of the Council of the European Union refusing access to certain documents. In the appeal, the claim of the plaintiff is dismissed it does not analyze the substantive issue of whether his inclusion in the E U´s terrorist list was admissible; or the Segi and Gestoras Pro Amnistia Case in which the European Court of Justice has declared that the plaintiff are not deprived of a judicial venue and that the acts of the Court of First Instance do not violate their right to effective trial.





� Diplomatic assurances have been criticized by courts in EU Member States, most notably in the case of Metin Kaplan where a German Court held that diplomatic assurances from the Turkish Government that Kaplan would not be subjected to human rights violations in his treatment and prosecution on return, did not provide sufficient protection from such violations. Oberlandesgericht Düsseldorf, case of Metin Kaplan, 4Ausl (a) 308/02-147.203-204.3III, May 27 2003. On the doctrine, Noll, G.; ¨ Diplomatic Assurances and the silence of human rights law ¨ Melbourne Journal of International Law vol. 7 2006 pp. 104-124. 


� In the treaty revision of Nice, the Chief of States and Governments decided to complete the mechanisms of article 7, establishing a preventive procedure of the violation of fundamental rights. TREATY OF NICE. AMENDING THE TREATY ON EUROPEAN UNION, THE TREATIES ESTABLISHING THE EUROPEAN COMMUNITIES AND CERTAIN RELATED ACTS(2001/C 80/01)


1.¨ On a reasoned proposal by one third of the Member States, by the European Parliament or by the Commission, the Council, acting by a majority of four-fifths of its members after obtaining the assent of the European Parliament, may determine that there is a clear risk of a serious breach by a Member State of principles mentioned in Article 6(1), and address appropriate recommendations to that State. Before making such a determination, the Council shall hear the Member State in question and, acting in accordance with the same procedure, may call on independent persons to submit within a reasonable time limit a report on the situation in the Member State in question.


The Council shall regularly verify that the grounds on which such a determination was made continue to apply.


2.   The Council, meeting in the composition of the Heads of State or Government and acting by unanimity on a proposal by one third of the Member States or by the Commission and after obtaining the assent of the European Parliament, may determine the existence of a serious and persistent breach by a Member State of principles mentioned in Article 6(1), after inviting the government of the Member State in question to submit its observations.


3.   Where a determination under paragraph 2 has been made, the Council, acting by a qualified majority, may decide to suspend certain of the rights deriving from the application of this Treaty to the Member State in question, including the voting rights of the representative of the government of that Member State in the Council. In doing so, the Council shall take into account the possible consequences of such a suspension on the rights and obligations of natural and legal persons.


The obligations of the Member State in question under this Treaty shall in any case continue to be binding on that State.


4.   The Council, acting by a qualified majority, may decide subsequently to vary or revoke measures taken under paragraph 3 in response to changes in the situation which led to their being imposed.


5.   For the purposes of this Article, the Council shall act without taking into account the vote of the representative of the government of the Member State in question. Abstentions by members present in person or represented shall not prevent the adoption of decisions referred to in paragraph 2. A qualified majority shall be defined as the same proportion of the weighted votes of the members of the Council concerned as laid down in Article 205(2) of the Treaty establishing the European Community.


This paragraph shall also apply in the event of voting rights being suspended pursuant to paragraph 3.


6.   For the purposes of paragraphs 1 and 2, the European Parliament shall act by a two-thirds majority of the votes cast, representing a majority of its Members."


	Further, the Intergovernmental Conference decided that the European Court of Justice only will be competent for controversies in questions of procedure but not to value the fundament of decisions adopted in application of the cited article 





The article was modified alter 14 States members in the EU imposed diplomatic sanctions to Austria in the year 2000, for the coalition of the ruling party with the right extremist of Joerg Haider highlighting the weakness of the Union to reassure the respect of human rights by the member States. This mechanism of sanctions pertaining to the domain of International Public Law despite of a clear and predetermined procedure caused doubts on the legality. Repport Marti Ahtissari; Jochen Frowein y Marcelino Oreja, Paris 8  november 2000. 





� Acronym for Society for Worldwide Interbank Financial Telecommunication 





� UNGA Res. 51/210 17 December 1996. 





� The different stances come because Islamic countries expect the definition of terrorism to be distinguished from a people’s fight against foreign occupation and for their right of self determination. For these States, acts carried out in this context should remain excluded from the definition of terrorism and from the scope of application of the Convention, something rejected by numerous States.  Esposito, C.; ¨ The controversy over the scope of the definition of terrorism ¨ FRIDE September 2004. 





� Verdoodt, K.; ¨A Role for the International Criminal Court in the Fight against Terrorism?. ¨ Institute for International Law Working Paper n. 26 August 2002. Leuven Faculty of Law. 





� i. e U.N. High Commissioner for Human Rights Mary Robinson on 20 September stated: 


¨ Under existing norms of international criminal law the 11 September attacks in the US can be characterized as a crime against humanity, because of its large scale nature and because it was directed against the civilian population. The international nature of this crime creates a duty on all states to assist in bringing the culprits to justice.¨ 





� The United States is party to this Convention since 1994. 
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