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The debate about the nature of global terrorism
 is characterised by great confusion, in spite of several international conventions that have sought to identify a common definition on this matter
. The discussion within the United Nations is still open: the criteria of governments diverge with regards to the need to distinguish between terrorit acts and those committed by freedom fighters
. The overlapping between terrorism and enemy is one of the most recent consequences of the transformations that war has undergone over the last fifteen years
. Indeed, the war against global terrorism, has made the absence of a clear borderline between wartime and peacetime explicit – doing away with the distinction between “police and military”
, between “enemy and criminal” and reducing war to “a mere policing operation against rogue states”
. If, as has been argued, war is a social fact, its transformations tend to reflect on the set-up of society and on the forms of associative life
 and, hence, also of the institutions that are called upon to shape and interpret the norms laid down for the protection of the general public
. The aim of this talk, is the activity of the institutions that are responsible for interpreting the norms: the courts. Nonetheless, by way of introduction, it is necessary to briefly describe the strategies adopted within national states against global terrorism. Finally I’d suggest a short speech on Juvenile Justice and foreing minors.

The offensive against international terrorism.

After 11 September, legislative reforms and operative praxes have spread across all western countries, under the banner of a war against a threat that is so elusive as to make the stiffening of control measures and the establishment of exceptional measures at all levels of the penal trial (from investigations to sentencing). Actually, the idea that the European strategy to counter the threat of terrorism, unlike those in the US and UK, has been arranged while keeping within the tracks of criminal law is rather widespread. The European Community’s Framework decision on the fight against terrorism is limited to establishing that the attribution of a terrorist character to a crime does not depend on the act itself, but rather, to its connection with an action that is deemed terrorist by individual governments
. Overall, everywhere, there has been an adaptation and refining of repressive instruments that have already been experimented with in occasion of other criminal emergencies – from Mafia networks to internal terrorisms arising from different backgrounds
.

The global strategy against terrorism has been accompanied and supported by a climate of fear that does not have anything natural about it per se, and which requires wide-ranging collusion between various social actors – in this regard, Robin talks of “coalitions of fear”
. Reading the contents of documentation produced by international bodies, it is possible to hypothesize the affirmation of a common understanding that is moulded thanks to the contribution of experts (law enforcement agencies, magistrates, public officials and analysts) from “administrative burocracies”
 that tends to construct the profile of a terrorist based on that of an Arab-Muslim immigrant, identifying the latter as the quintessential object of contemporary fears. 

In Italy, for example, the effort by the media, opinion makers, police officials, magistrates and political leaders has been so intense and continuous that it has been able to strongly influence public opinion; as demonstrated by numerous surveys, also in Italy, the “Islamist terrorist threat” tops the chart of the fears that [supposedly] torment Italians, and it remains a threat that is strongly felt
. After every attack, press reports regularly record the arrests of dangerous “terrorists” who are about to organise other attacks in Italy as well, and a large portion of the mass media ceaselessly feeds the panic about the “terrorism alarm”. According to available official information, from 2001 until 2006, throughout Italy, 222 people
 have been arrested for terrorism – Islamic –, and around 32 have been expelled for the same reason
. An immediate consequence of the climate of moral panic was the exacerbation of the measures adopted after the first reforms of 2001 (through which the criminal offence of international terrorism was introduced
). The law on immigration issued in 2002 already adopted more repressive measures than the previous one, precisely by appealing to the immigration/terrorism blend, but it was particularly with the law promulgated in 2005 (no. 155) that the most significant limitations of personal freedoms were introduced, and the concept of terrorism was extended so as to include activities carried out in times of war
. 
Overall, the norms introduced have moved so far away from constitutional principles that they lead one to fear the emergence of a criminal justice for enemies
 that threatens to contaminate many sectors of the criminal justice system with a wartime rationale. Many, especially among legal theorists, now believe that the system of judicial guarantees that was laboriously achieved over the years by western governments has been one of the main victims of terrorism. The positions within this debate are rather varied
, although they all agree about the fact that democracies must fight terrorism “with one hand tied behind their back”, because this apparent element of weakness is the reason behind the resistance and success of democratic systems
. 

The emphasis placed on the need to remain strictly within the boundaries established by legal culture leads one to examine the judicial system more closely. I have the impression that the treatment reserved to many citizens of Islamic faith cannot merely be traced back to the climate of moral panic that is constantly reproduced, or to the exceptionality of the measures adopted, but that rather, at least in Italy, it should also be interpreted in the light of the activity and organisational practices of the courts. Here, the Court should be understood as a community
 in which some discourses, some forms of knowledge and some practices are established, or re-defined, that reproduce social portrayals concerning terrorism. In a sense, the court is a separate world: it does not constitute a different system, but it is a world which “shake the entire social world in a particular way”
. The trials essentially tell us something about terrorism that is seldom found in official discourse, and they specifically exhibit the way in which the concrete trial practices and activities, even in their minutiae, produce some effects and influence the legal definitions of terrorism
. In turn, - and this is the hypothesis from which this work sets out – terrorism allows a better understanding of the mechanism for the holding of the trials themselves, insofar as it represents a mirror image of the way in which the judicial system works, that is, more specifically, it makes it possible to understand how trials concerning terrorism do not refer primarily to a context of legal exceptionality, but rather, to the absolute normality of everyday trial proceedings and to their mechanisms to ensure efficiency. 

The judicial struggle against international terrorism

By and large, investigations into international terrorism began in 1993. However, until September 2001, all the trials always ended with an acquittal or a modification of the charges
. These investigations concerned specific groups that move within the radical Islamic scene, but are clearly set apart from each other on the basis of nationality
. Instead, particularly after 2001, investigations have generically referred to Bin Laden or to the Al Qaeda organisation, to which the groups, or individuals, who previously acted autonomously are supposed to have become affiliated, sharing their purposes and goals. The most recent measures adopted to define a terrorist act, essentially refer to the cause that is being pursued: jihad
. 

This progressive generalisation partly results from the fact that, from 2001 onwards, the theoretical model of reference has changed. The very first investigations opened into so called Islamic terrorism in Italy described global terrorism as an organisation that branches out extensively, with cells positioned in every country and ready to become active following an order issued by the central unit. In spite of the hypothesis of possible attacks and the divulgation of alarming information, the activity that was concretely described by investigators has always regarded logistical support for subversive activities. Subsequently, Italian experts adhered to the theory that Al Qaeda had converted into a label that applies a franchising policy
. In the Italian version of the franchising theory, “Al Qaeda” is considered a brand “for the promotion of the holy war”. It supposedly functions as a terrorist network that stands out due to the strong sense of membership of its participants, who share a generic adhesion to “Islamic fundamentalism”, but it would nonetheless be equipped with an “authentic sub-division of terrorist work on a territorial basis”
. 
In reality, it was the offence of terrorism itself that progressively lost its specificity. The raft of reforms adopted after 11 September (law 438/2001), through wich the offence on international terrorism was introduced, offered the opportunity to expand the conducts liable to be inserted into the offence of terrorism and provided new grounds for the bringing of charges. However, the new wording was too generic to result in guilty sentences for specific offences. It was the trials themselves that suggested some modifications that are featured in the latest legislative measures (I am referring in particular to law 155/2005). The latter also introduce new charges of terrorist activity that may be brought, based on typical acts in the modus operandi of Italian cells, as highlighted by the investigations that were carried out: recruitment of terrorists, training and provision of instructions (including the use of videotapes)
. The category of “terrorism” is now so elastic as to allow a guilty verdict to be reached even for people who contravene legislation on immigration or the forging of documents, if such an activity falls within a programme that has “terrorist aims”. 
The latest modification to the offence of terrorism was implicitly introduced by a ruling of the Corte di Cassazione (Italy’s highest appeal court) from 2006 (no. 1152), which further expanded the definition through an interpretation that combines the provisions envisaged by international legislation
. In this case as well, the trials have been a decisive factor. In fact, it was a matter of an adjustment by the Court to the rulings of judges on the issue, and not the other way around, as is generally the case
. After it, all the proceedings for international terrorism have progressively limited themselves to establishing the length of a sentence, as the criminal association for terrorist purposes is almost always recognised. In order to understand the ridge along which the trials have moved, it is useful to refer to a specific context such as the Milan court, which is the most representative one at a national level due to the number of trials held there (20 of the 27 trials held from 2001 until December 2006).

Practices of an Italian court.

From 2001 until 2006 20 judicial proceedings were celebrated in the Milan court, 12 of which are definitive (and then only the last instance was counted). Overall until 2006 50 people were prosecuted, 45 of which were convicted. In 11 cases was recognized the international terrorism aim. From the end of 2006, and above all in 2007, the number of convictions for the offence in question has grown rapidly to include almost all cases, although the data appear to belie this claim. During 2007, 3 new trial of first instance and 5 trial of appeal ended. These processes involved 49 persons, among which 14 were convicted for the offence of international terrorism, while the others were issued judgments of acquittal, some of them motivated by the prescription of the offence. It should be pointed out that only in 3 cases the defendants were acquitted by the crime in question, while the other acquittals concerned proceedings began in 1995, where the indictments were different
. As for the trial of appeal, all have confirmed the judgments of conviction. Just in one case the condemnation has replaced the acquittal.

An analysis of the sentences and of the orders issued by the Milan court suggests that the introduction of the penal category of international terrorism does not mark a break in relation to the previous situation. Firstly, in fact, the conducts described in the charge sheets of trials prior to 2001 are very similar to those subject to judicial proceedings after the introduction of the offence of international terrorism. Moreover, in many cases before 2001, in order to render the position of defendants more serious, the aggravating circumstance envisaged for terrorism had already been used. Finally, the individuals involved in trials that began prior to the attack against the Twin Towers are often the same ones who appear in those that followed that event. A considerable portion of the investigations and trials started (and, by and large, completed) after 11 September, are basically a continuation of the previous season, often have the same kind of defendants
 as their protagonists, and preserve the same places as the sites of criminal activity. In fact, when seeking out terrorists, the undifferentiated basin of Islamic fundamentalism is drawn upon, focussing on mosques and apprehending those who manage or frequent them. 

The multiplication of trials concerning the same events is not a new phenomenon in the Italian justice system by any means. In its essential outline, it is reminiscent of what has been defined as “trial gigantism” - better know as “maxi processi”
. In this regard, I am referring to the investigative and trial practices that have been used for internal terrorism and the Mafia. For a long time, these have been considered a product of emergency legislation, defined by Ferrajoli as falling “under an exceptional criminal justice system”
. Instead, they are currently part of the minimal resources available to magistrates
. It is precisely the persistence of this set of judicial and policing practices over the years that appears to identify a degree of continuity in the treatment of the issue of terrorism that, to a certain extent, does not allow the situation that has been created over the last few years to be described as “exceptionalism”. Let us briefly explore some examples. 

As in the past, we are witnessing trials that are marked – apart from the considerable number of defendants – by a lengthy preventive custody (which, in some cases, has been longer than three years). A resort that has been used to substantially increase the length of detention while respecting the law, has been that of including the aggravating circumstance of the use of weapons in the charge sheets. It must be noted that the weapons had never been found and that this aggravating circumstance was always ruled out when sentencing. However, this charge is systematically used by prosecuting magistrates. Another tactic that is often employed to “worsen the position of defendants in court proceedings at will, or to cover up gaps in the prosecution’s cases, or to indefinitely prolong preventive imprisonment”
, is that of issuing repeated or successive arrest warrants on the basis of the same events. For example, if someone is accused of criminal association for the purpose of drug trafficking, one may be, according to this logic, arrested and tried for every single transaction made during the period in which that activity was carried out. In fact, the arrests often target names that are already well known, so much so that many precautionary custody orders are issued to people who are already in prison (one defendant managed to collect 5 overlapping precautionary measures). These are techniques that are normally employed to circumvent the problem of the expiry of maximum time limits for preventive imprisonment. 
To this, one must add that these are proceedings comprising thousands of pages of documents, in which the activity of the defence is practically precluded, especially if the defendant cannot have access to legal aid. The outcome of the first trials was strongly influenced by the defence counsel’s choices, that were aimed at reaching quick and inexpensive solutions (mostly resolved through plea bargaining or fast-track proceedings), due to the difficulty lawyers would face to recover the money spent. The sentences issued on these occasions have sometimes been the basis for later guilty verdicts. Only very rarely has it been possible to appoint expert advisors acting for the defence or to carry out investigations on behalf of the defence. The game has largely been played out on the field of the evidence submitted by the prosecution. On the other hand, when the case has involved hearings, there has been a risk of not being able to access material that was favourable for one’s client, not produced by the ministry, but included among the trial papers.   
The mechanisms described have very little to do with exceptional procedures, and a lot more in common with the ordinary activity of courts. In a certain sense, the court is a separate world, an “autonomous province of meaning” in which members share a lot more between them than with the outside world. This community includes all those who regularly appear there, including the press and even lawyers who are often closer to the models of the court than to the requirements of their clients
. From this perspective, the categories of criminal law and procedural rules do not constitute mechanisms to ascertain and define an offence, but rather, they work like the apparatus of a discourse through which people such as judges, prosecuting magistrates, police officers and lawyers, and the very journalists who operate within the court, organise the exchanges, conflicts, alliances and relationships that bring them together on a daily basis. Thus, the latter act as operators who develope the forms of membership that are negotiated day after day by that community.

An ordinary judicial racism

Among the peculiarities of trials into so called Islamic terrorism, however, a degree of “lack of seriousness” can be perceived with regards to the use of interpreters and a certain tendency in resorting to clichés such as those that indiscriminately link international terrorism to individuals who have Arab origins and Muslim faith, alongside an absolute lack of interest for the structure, opinions and political motives of the organisations that come under investigation. Insofar as the first aspect is concerned, it must be noted that the list of interpreters is the same one for the public prosecutor’s office and for judges. In reality, it is the prosecutor’s office that to recommends a list of reliable interpreters that is not always based on their cultural and linguistic competence. In fact, it is rare for interceptions to be dealt by interpreters who are of the same nationality as defendants, on the basis of the assumption that, in any case, they all speak the same Arabic. It has rarely been the case that interpreters had specific competence about the Koran and on the possible nuances of terms whose origins are religious, resulting in the fact that translations are inaccurate and are sometimes contradicted by experts’ assessments. 

The same degree of inaccuracy concerns the knowledge, or rather interest, for the different “terrorist” groups, for their political goals and their modus operandi. At the time of internal terrorism, the differences between the methods and organisational structures of the Brigate rosse, Gap or Lotta Continua were generally recognised, and no one would have placed Moretti or Fioravanti on the same political side. In the case of the so called islamic terrorism, there is a lack of such knowledge, and there is confusion regarding the different groups, all of which are placed under the same roof, that of Jihad
. In a certain sense, it may be argued that it is a judicial variant of racism: while national subversive groups were acknowledged as having an autonomous and recognisable ability to develop their political and ideological discourse, in the case of Islamic terrorists, this ability is denied and dissolves to become part of their barbarian character (in their hostility). Let us look at an example, in the words of a public prosecutor:

the brand has a meaning if it is verified in a trial. The Mafia does not exist, Cosa nostra exists, as a specific organisation that has a certain internal structure with... That is not the Mafia, it is that organisation. In terms of international terrorism, it is not as if Al Qaida exists, some brands exist, that may be involved because they are mentioned in a document or something else, but you either have someone who says “us Muslim brothers” in the interception – and then you know who the Muslim brothers are because there are documents about the Muslim brothers – then you establish a piece of information. In specific terms in the trials, what happened? That these people – who carried out these activities, who had this ideological drive, who showed their hatred for infidels everywhere, “we want to kill them all”, have availability, organisation for documents to go to Afghanistan, etcetera etcetera... when they reached a certain point, they named their own organisation, they were the ones who mentioned it, or they downloaded a document from the Internet that bore a brand that they then somehow used (not the document, but the activity that this brand conducted to advance in some way). Then, there is an inductive way there to say that the person belongs to that kind of organisation. So, the brands have been found because we stumbled upon them during the investigations; also because, on the contrary of what internal terrorism is and... Mafia associations, that have, let’s say, a very well defined structure – even the BR (Red Brigades) had an organisation of a Marxist-Leninist type that envisaged etcetera etcetera... a Mafia family has its rules... here, there are no structures that are well defined, more than anything, there are movements. That’s it, if I want to use a category, they are movements that are based on an availability of a general kind to kill the largest possible number of infidels and, from time to time, if someone belongs or is somehow close to a group, this does not necessarily mean that he may not successively belong to another group. (public prosecutor) 

I feel that it is precisely the formal equity of trials that allows the treatement reserved to many people of islamic faith (the results described above), without the threat posed by stunts, discretional or exceptional procedures that may jam the entire mechanism, de-legitimising the role played by the justice system itself. Indeed, a more effective result may be attained by simply reproducing, within the ritualism of the explicit or implicit procedures of the courts, that set of social prejudices that may be summarised as state racism
, which, in the case of the “Islamic terrorist”, is applied in a hyperbolic sense, because it “presumes his a priori exclusion from mankind”
. One of the acquittals clarifies this mechanism well. On the one hand, it states that:
Nor can a different treatment in trial for certain categories of defendants be considered. The well-known opinion of Gűnther Jakobs, who has argued, recently as well, that terrorists do not have rights, can certainly not be followed, because it clearly contravenes the trial system that has been outlined by the Italian legislator and, even prior to this, that traced by the European Convention on human rights. 

On the other hand, the same judge, despite acquitting the defendants entirely, makes it understood, between the lines, that they are potentially dangerous as a result of their proximity to fundamentalist milieux. According to the defendants’ lawyer, in fact, there is a passage included in the sentence
 that nonetheless compromises the situation of those he is representing, because it makes them liable to be expelled for public order reasons. From an interview to the lawyer commenting the sentence:
 with that piece of sentence, I will never have confirmation of the suspension
. Because they will say: ‘it is true that he is not a terrorist, but he is dangerous, even the sentence says so’. By writing, in a sentence of acquittal, ‘The fact that they were nonetheless connected to subjects involved in international terrorism does not mean that …’ is a way of squaring the circle. 

Expulsion would entail returning to a country where one of the defendants has been subjected to torture, according to what emerged from telephone interceptions produced in the trial papers.

To conclude, the court is basically the place where the internal enemies of a society are constantly reproduced, alongside the (social) legitimation to reproduce them. The excessive visibility that the justice and policing systems reserve to these individuals (considering arrests and the respect for procedural guarantees) is accompanied by social invisibility. In essence, it is a particolar variation of the “attention” that Sayad defines as “the double punishment of migrants”
. It suffices to consider that, in spite of the United States government’s attempts to keep the cases of detained people secret, thanks to efforts by numerous associations, the justice department has been obliged to declare the names of the detainees, and several publications now exist that document their vicissitudes
. There is little news about the people involved in investigations for terrorist activities in Italy, and it is very difficult to find out about the impact that this experience has had on their lives and families. However, most of all, there are very few people interested in finding out this news. 

Justice and foreign minors in Italy 
Something that is not entirely different happens in the case of foreign minors. They are subjects who, even though they may have set off along routes for inclusion, experience legalized forms of “exclusion”, at least as much as adults do. In fact, although they are seldom protagonists of racist incidents, minors are subjected to a hostility that is more subtle and strategic: that which is carried out through the mechanisms for care established by laws and decrees that are adopted to regulate their situation. In this case, exclusion passes through a presumed and automatic need for protection. 

Over the last ten years, the idea of the need to regulate the rights of some foreign minors in a different way, particularly those who arrive in Italy on their own, has become well-established. This need would apparently result from their particular social vulnerability. The road that has been chosen is that of differentiating the general idea of care, adapting it to these “new” social subjects. However, the practices implemented in relation to unaccompanied minors, following the moral crusade for the affirmation of their specific rights, are basically outlined as a means, not always disinterested, to discourage an autonomous and self-determined migration by minors, rather than being a guarantee of care for a subject who is in an extreme situation of need. Regardless of what the position of the interested parties may be, the affirmation of norms, practices and adjustments of direction in order to guarantee greater protection for foreign youths has sharply reduced their spaces of freedom and independence, systematically backfiring against those directly affected. It is worth focussing more specifically on some of the concrete effects of this widespread attitude. 

For example, the battle for the attribution of a guardian to all lone foreign minors in order for them to be able to enjoy the rights that are recognised to all children, has proved to be a boomerang, as has the entire campaign conducted to recognise some specific rights for them. The town council where the minor lives is generally appointed as its guardian – through the mayor or a council official. However, the local body’s interests and those of the minor rarely coincide. In the best of cases, in fact, recognition of the need to appoint a guardian by turning to the competent authority (tutelary judge) is a way to deal with the caseload that burdens the activity of the minors’ justice system. Thus, many courts for under-age Italians are “relieved” of all the files involving lone minors by passing them on to the offices of the tutelary judge, who does not have the resources or time to deal with the children’s interests in a concrete way. In the worst of cases, instead, with the appointment of the guardian, a new way to expel these minor has been devised. I am referring specifically to the experiments that have been started up in Turin and Bologna town councils. The names of the projects are very evocative: the first is called “Back to the future” and the second, “Unaccompanied foreign minors: reception that crosses borders”. In both cases, a direct contact has been established between the town council or regional government with the countries of origin, for targeted assisted repatriation projects. 
To close the circle, from the moment when a guardian is automatically appointed for minors undergoing penal proceedings, the process of criminalisation becomes even more pressing. The appointment of the guardian, which should represent a guarantee for the minor, in actual fact is used primarily to render trials against them regular. In fact, the children are often neither aware that they have been charged nor that they have a guardian. Consequently, the latter is only useful in order to have a subject who is legitimated to receive the notices that are necessary for the regular staging of the trial
. Almost all the trials are celebrated without the minors having a concrete opportunity to defend themselves and unfailingly end with a guilty verdict against them. In short, one the reasons for the growing statistics on crime by foreign minors lies in having renounced to offer them concrete care, except for when this is done with the precise intent of making impossible their regular insertion into our country. 

� This is a summary of the research on international terrorism trials in Italy, carried out within the framework of the Challenge European project. The research is based on an ethnographic method: the analysis of orders and judgments issued by courts, interviews with judges, public prosecutors, lawyers, interpreters and journalists and, finally, field observation of trials. The analysis focuses on the Milan case.


� It is preferable to talk of terrorisms that are expressed in different forms and within differentiated spatial and temporal contexts. See R. Pape, Morire per vincere. La logica strategica del terrorismo islamico, Bologna, Il Ponte, 2007.


� The conventions stipulated, already from the late 1970s, have been 13; the most recent is the one against nuclear terrorism, of 2005. Cfr. Cassese A., Lineamenti di diritto internazionale penale, Bologna, il Mulino, 2005.


� Think back to the positions of the Arab League and the Islamic Conference in the international Conventions of 1998 and 1999. Cfr. A. Cassese, I diritti umani oggi, Roma-Bari, Laterza, 2005.


� On the transformations of war in the age of global terrorism, see A. Dal Lago, “La guerra-mondo”, in Conflitti globali, Milano, Shake Edizioni, no.1, 2005. In particular, on the prevalence of the meaning of inimicus over that of hostis, see R. Ciccarelli, “Guerra ai pirati del XXI secolo”, in Conflitti globali, Milano, Xbook Edizioni, no. 4, 2006.


� On the affirmation of policing/military choices to the detriment of the negotiated and pacific management of conflicts and disorder, see S. Palidda, “Politiche della paura e declino dell’agire pubblico”, in Conflitti globali, Milano, Xbook Edizioni, no. 5, 2007.


� J.- C. Paye, La fine dello stato di diritto, Rome, Manifesto libri, 2005, 35


� Cfr. A. Dal Lago cit, 11-16.


� R. Oliveri del Castillo, Rule of law and terrorism: a challenge, paper presented at the conference “The political and social impact of security policies”, organised by the Italian team of the Challenge project, 14-16 June 2007, Genoa.


� Cfr. D. Hermant - D. Bigo, Les politiques de lutte contre le terrorisme, in F. Reinares (eds.), European Democraticies against Terrorism. Governamental policies and intergovernmental cooperation, Ashgate Publishing, Abington 2001.


� Cfr. P. Bonetti, Terrorismo, emergenza e costituzioni democratiche, Bologna, il Mulino, 2006.


� C.Robin, Paura. La politica del dominio, Milano, Università Bocconi editore, 2005, p. 179.


� The drafting of the text presented by the European Commission was almost entirely secured by a permanent committee (COROPER) composed by officials linked to the Council, and particularly by a working group from within the committee itself, cfr. J.C. Paye cit., 46. 


� The most recent is the survey published by the Financial Times in the summer of 2007 that places Italians in second place in the table of populations that consider Muslims a threat for national security, due to their automatic association with terrorism. Cfr. The Financial Times, Britons ‘more suspicious’ of Muslims, By Daniel Dombey in London and Simon Kuper in Paris, Published: 19 August 2007. The article can be consulted at: � HYPERLINK "http://www.ft.com" ��www.ft.com�.  


� Cfr. “Rapporto sulla criminalità in Italia. Analisi, Prevenzione, Contrasto”, ch. X, terrorismo ed eversione. � HYPERLINK "http://www.interno.it/mininterno/export/sites/default/it/sezioni/sala_stampa/notizie/sicurezza/0993_20_06_2007_Rapporto_Sicurezza_2006.html" ��http://www.interno.it/mininterno/export/sites/default/it/sezioni/sala_stampa/notizie/sicurezza/0993_20_06_2007_Rapporto_Sicurezza_2006.html�.


� In reality, it is impossible to trace the exact number of people expelled due to suspicion of terrorism; this power has mainly been exercised when investigations have not had any results.


� With the conversion law (law 438/01) of leg. decree no. 374/2001, art. 270 bis of the penal code has been re-written to also include international terrorism. An independent offence (270 ter) had originally been envisaged.


� Law 155/05 introduces art. 270 sexies in the penal code, which details the definition of international terrorism.


� The theorist of “enemy’s criminal law” is Günther Jakobs; see, “In quale misura i terroristi meritano di essere trattati come persone titolari di diritti?”, in R.E. Kostoris– R.E. Orlansi, Contrasto al terrorismo interno e internazionale, Turin, Giappichelli, 2005. 


� For a review of the different positions, see R.E. Kostoris– R.E. Orlansi, cit. and various authors, “Verso un diritto penale del nemico?”, monographic issue of Questione giustizia, Milan, Franco Angeli, no. 4, 2006.


� This is a statement by the President of the Supreme Court of Israel, Ahron Barak, contained in the sentence dated  30.6.2004 (The Supreme Court Sitting as the High Court of Justice : Beit Sourik Village Council v. 1) The Government of Israel; 2) Commander of the IDF Forces in the West Bank). The extract has been cited in numerous essays and monographic studies published on the theme of terrorism.


� I am referring to the role of the community of reference in the construction of paradigms, analysed by T.S. Kuhn, La struttura delle rivoluzioni scientifiche, Einaudi, Torino 1969.


� B. Latour, La fabbrica del diritto. Etnografia del Consiglio di Stato, Enna, Città aperta, 2007, 320.


� I am referring to symbolic interactionist research works on the administration or construction of justice. For an anthology of this style of research, cfr. P.P. Giglioli– A. Dal Lago, Etnometodologia, Bologna, il Mulino, 1983; S.Hester – P.Eglin, Sociologia del crimine, Lecce, Pieromanni, 1999. Cfr., also F.Quassoli, “Rappresentazioni di senso comune e pratiche organizzative degli operatori del diritto”, in Rassegna italiana di sociologia, XXXX, no.1, 1999, 43-75. 


�Consider the acquittal of the 40 suspected GIA members in November 2000 in Bologna, and the sentencing for the criminal offence envisaged by art. 416 of the penal code (criminal association) of Algerian FIS members, suspected of GIA membership, in Turin in 1999.


� The first groups that came under investigation were, in turn, composed by Algerians from the GIA, FIS and Takfit w-al-Higra, by Egyptians from al-Jihad and al-Gamà al-Islamia or by Moroccans from the Moroccan Group for Combat, or Tunisians from the Salafist Group for Call and Combat. Investigations have only recently involved Kurdish citizens, mainly linked to the Ansar Al Islam organisation.


� According to investigators, it is understood as follows: “according to the interpretation of the Muslim faith that is that of the suspects, as a violent strategy for the affirmation of the pure principles of that religion and for the establishment of the ‘single Caliphate’”. This quote is drawn from the latest order for the application of precautionary custody issued on 29 October 2007. 


� Cfr. O. Roy, “Al Qaeda: partito del male o etichetta per gruppi indipendenti?, in le Monde diplomatique, September 2004”; cfr., also R. Ciccarelli, “Intervista a Gilles Kepel”, in Conflitti globali, Milano, Xbook Edizioni, no. 4, 2006.


� A. Spataro, Il terrorismo islamico in Italia e nel mondo, Report presented at the research meeting promoted by the Consiglio Superiore della Magistratura on the theme “Terrorism and Criminal Law”, Rome, 29-31 March 2004.


� I am referring to arts. 270 quater and quinques of the penal code, introduced by law 155/2005.


� The Court, correcting and integrating the previous decisions, observed that, for a general definition of terrorism, reference must be made principally to the UN Convention of 1999, particularly in order to evaluate acts committed in times of war; whereas the EU’s Framework Decision of 2002, which contains a definition of terrorism based on the listing of a series of offences, is only applied to facts committed in peacetime. Cfr. L. Cerqua 2007, “La definizione di terrorismo internazionale alla luce delle fonti internazionali e della normativa interna”, in Giurisprudenza di merito, no. 30, 2007, 801. 


� In this regard, see L. Cerqua cit., 801.


� Of the trial started in 2007, one is composed of 35 defendants and began in 1995. This is the first of all traial carried out in Milan. It lasted from 1995 to 2007, the inquiry began in 1993. In this case there was (intervened) the prescription of the offence. The other two were opened after 2001, one of them is composed of 11 defendants and is essentially the development of the Sphinx judicial (and inquiry) proceedings. In this case, all the defendants were convicted. The second trial is against 3 Moroccans indicted for cooperating with the attacks in Casablanca. The defendants were acquitted by this accusation.


� Among people working in the field or in newspapers, the trials are identified using the names of the operations to which they are related and are rather evocative: Sphynx, Al Mijairun, Bazar and Bazar bis, Revenge, Return, Calm winds, Re-birth…


� For example, for Islamic terrorism, the best-known investigations are Al Mujairun and Bazar, Bazar bis, that have been divided into various branches. This style is reminiscent of the investigations Moro-uno, Moro-bis, Moro-ter, Moro-quater, Rosso-uno, Rosso-due, cfr. M. Ramat, “il maxi processo”, in Questioni giustizia, Milan, Franco Angeli, no.2, 1985.


� See L. Ferrajoli, Diritto e ragione. Teoria del garantismo penale, Rome-Bari, Laterza, 1989, 844-888.


� This is what is claimed by the protagonists of investigations into terrorism (before and after 11 September 2001); cfr. S. Dambruoso, Terrorismo per franchising, in “Aspenia”, 2004, 24, 32-33 and A. Spataro, Terrorismo e crimine transnazionale: aspetti giuridici e premesse socio organizzative del fenomeno, in � HYPERLINK "http://www.csm.it" ��www.csm.it�, 2007. 


� L. Ferrajoli cit., 861.


� See D.N. Sudnow, Reati normali: aspetti sociologici del codice penale, in Giglioli P.P., Dal Lago A., Etnometodologia, Bologna il Mulino, 1983.


� For an anthology of terrorisms, present and past, among the many publications, cfr., for example, D. Della Porta (cured by), Terrorismi in Italia, Il Mulino, Bologna 1984; A. Giannuli, Storie di intrighi e di processi: dalla strage di Piazza Fontana al caso Sofri, Rome, Edizioni associate, 1991; G. De Lutiis (cured by), La strage: l’atto d'accusa dei giudici di Bologna, Rome, Editori riuniti, 1986.


� I am referring to the meaning of this concept given by M. Foucault in, Bisogna difendete la società, Feltrinelli, Milano1998.


� A. Dal Lago cit., 30.


� The extract is: “At most, one can talk of a mere agreement between people (…) who display a clear adherence to a fundamentalist Islamic ideology; who maintain contacts with people operating abroad within organisations that are responsible for violent actions, documented by video-tapes found in their possession; who have propaganda material available to them in which the struggle against infidels is exalted and the violent and criminal actions of the kamikaze are extolled. But all of this is not sufficient, from a strictly legal perspective and in view of a rigorous evaluation of the summary of the evidence, to comprise the crime of association that is alleged”.


� The lawyer is talking of the possibility of suspending the execution of the expulsion. His clients are subject to an expulsion order that was blocked by the European Court on Human Rights, while awaiting the grounds for the sentence.


� A. Sayad, “La doppia pena del migrante. Riflessioni sul pensiero di Stato”, in aut-aut, Florence, La Nuova Italia, 1996.


� The most recent one is A. Worthington, The Guantanamo files. Stories of the 774 Detainees in American’s Illegal Prison, London, Pluto Press, 2007.


� The appointment of a guardian for these purposes is envisaged to fulfil the criteria of art. 3 of D.P.R. 448/88, “L’informazione di garanzia e il decreto di fissazione di udienze devono essere notificati, a pena di nullità,  agli esercenti la potestà dei genitori.”
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