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1. Routine justice 

This paper intends to describe and explain the mechanisms that generate procedures of denotation, identification and evaluation that people accused of crimes undergo. This research was carried out through analysis of the trial transcripts of “common criminals”, that is those accused of crimes such as theft and drug dealing - the main offences within the so-called “micro criminality”, which has allowed us to analyse these mechanisms, and examine the roles of all the actors involved in the penal process.

We decided to examine this type of penal procedure precisely because these are dealt with well-known procedural routines. Some years ago Claudio Sarzotti and Amedeo Cottino described two ideal-typical models of the penal trial: the routine and the garantista. Routine trials, which were at the time the prerogative of the preture (lower courts), were mainly concerned with offenders with low social status, with little interest in their “reputation” and who were often contumacious. In such trials it is often taken as given that the defendant is guilty, guilt being implied both by his/her social class origins and by the fact he/she may have a criminal record. This type of trial is heavily influenced by stereotypes and prejudice precisely because it serves to confirm a judgement /sentence of criminal responsibility: Lastly, routine trials are characterised by their brevity and by the fact the accused has little access, makes little use of, juridical resources that could protect his/her interests (Sarzotti, 1995, pp. 130-133).

In societies marked by ethno-racial tensions and conflict, for example those that receive immigrants, routine criminal procedures often lean towards racism. On the streets, the police forces frequently have to make decisions very fast: such decisions are usually based on common sense and prejudice. Judges in the courts, under pressure from the backlog of cases waiting to be tried, must resolve routine cases as fast as possible. The “rules” of conduct on which these fast decisions are usaually based is to give a suspended sentence to a defendant who has a job and a family and to send those who are unemployed and without family or fixed abode, to prison. These routine practises, taken together, have such a strong influence on class and race discrimination that they constitute a form of bureaucratisation of racism (Lipsky, 1980; Wilson, 1999, p. 231).

Here we are seeking to understand the procedures in the way they really operate during the administration of justice, as suggested by David Sudnow some years ago (1983, p. 146), rather than by identifying a model that is valid from the etiological point of view. This approach requires that the categories of penal law are not considered objects defined by their technical usefulness within a criminal trial, but rather as part of the conceptual apparatus based on which, judges, lawyers and members of the police forces organise their day-to-day activities. Study of the systems of classification and denotation operated by those actors who act concretely within the administration of justice, consider the penal code the standard for every social activity, or rather as a useful reference model for the effective procedures through which the administration of justice is carried out. This perspective allows us to argue that the classification of offences, as set out in the penal code, is often influenced – perhaps distorted - by the characteristics attributed to the offender him/herself, characteristics which have which have nothing to do with juridical dogma but which are used to confirm or deny the truth about a criminal act. 

2. Mechanisms for identifying the offender 
When they are trying to identify the perpetrator of a crime the police use all mechanisms that can to help with identification. These mechanisms, procedures, for investigation have interesting sociological side-effects which are worth analysing, not so much from the point of view of investigation techniques, but rather, from the point of view of methods of social identification, which are often deeply rooted in habit and common knowledge by professional detectives. These procedures of denotation and identification bring with them many automatisms and reiterations which makes them worthy of study and analysis. 

· The most important of these investigative methods, which often results in the arrest of the offender, is called the “incongruence procedure”. According to this procedure, attributes such as “race”, way of dressing, manner of walking and other personal and group characteristics offer “social information” to the investigators which help identify suspects guilty of an offence, or help prevent an offence being carried out. The “incongruence procedure” is based on the fact that people learn to present themselves ingenuously and to ingenuously use the way others look as the basis upon which they deal with people they meet in public places. Since the way people look serves as a way of confirming the norms of behaviour that regulate chance meetings in public, thus making them routine, appearances which are out of the ordinary “not normal” can become the subject of investigation (Sacks, 1983, p. 182). The socially incongruent characteristics attributed to a suspect, which should not carry weight when defining his/her criminal responsibility, thus unfortunately become decisive for both the prosecution when drawing up the charges, for the defence and, also, for the final sentence. 

· Another system of identification, one which does not involve the characteristics of the offender but is none-the-less closely linked to it, is termed “normative ecology” (Sacks, 1983). Crimes are usually carried out in specific contexts and places, which can be identified on the basis of socio-economic variables and on the way in which such illegal activities are usually carried out. Ecological models, or rather, knowing the type of place where a crime has been committed, helps law enforcers to have some idea about who could have done this or that specific crime, and of the context in which the crime was committed. Basically, ecological knowledge of the places where certain types of crime occur more frequently, helps to render those suspected of having committed the crime both more “visible” and more “concrete”. This system of classification and identification is much more closely linked to social and ecological data than to the abstract typologies of the penal code. The mechanisms of knowledge and the definitions of ecological situations made by those responsible for public safety, assume a sociological importance that is worth investigating. 

· Another method used to identify the offender is “cognitive verification”. This denotative mechanism comes into play when the presumed offender is already known to the police, or has been the subject of past investigations and restrictions, which can lead to locate the person both within a particular social identity and in a specific personal identity (Goffman, 2003b, p. 86);

· The fourth and last method of identifying suspects is that which records the social position of the offender during his/her journey through the various stages of a criminal justice trial.  Certainly the categories used are more strictly juridical and institutional but they are equally tied, influenced, by a models that define, “morality” and “social integration”, such as “employment”, “level of education”; “residence”, neighbourhood, which are only focused on during the debate. 

These four denotative procedures outline the complex mechanism of social identification that criminal procedures put the suspect through. They aim to outline the social identity of the defendant which defines his/her own personal identity. Social and personal identity are very closely linked, indeed this connection is crucial for understanding the personality and social behaviour of the subject (Caughey, 1980, p. 174). Judgements, assessments, made regarding the personal identity of an individual depend on the interpretations of his/her behaviour given his/her social position and status. The personality of an illegal immigrant, unemployed, with no fixed abode and drug dealer, is evaluated not so much on the basis of his/her effective behaviour, which will be taken into consideration, but rather is evaluated on the basis of generic characteristics attributed to the “type” of individuals that share his/her social identity because certain social behaviours are presumed to be typical of a specific group whose members share social identity and position. Basically, social identity provides automatically inferred information and standards by which to judge the personal characteristics of an individual, for example, “aggressive, dangerous, astute, unreliable, negative personality. The quote below offers a clear idea of the link that the police automatically make between social and personal identity: 

· Furthermore, taking into consideration the negative personality of the suspect, which can be presumed given his illegal situation (this was an illegal immigrant, with no documents, visible source of income and no fixed abode)… 
The search for truth about a criminal event is inseparable from the process by means of which a social identity is attributed to him/her, that is he/she is automatically labelled criminal. Whatever individuals do and whatever they looks like, they will, either knowingly or unknowingly, reveal information regarding the characteristics that could be attributed to them. Whether the individual wants to or not, he/she will behave, act socially, move and dress in a certain way which tells the people nearby that he she possesses, or does not possess, certain qualities which may, or may not be desirable. The symbols within this personal façade offer information regarding his/her origins and social status. The way in which others behave towards individuals show what they think of them. The people who are around them offer clues as to which group they belong to. The physical environment offers further clues regarding the social identity of the people who are there: Basically this “sketch” of the social identity of the defendant offers juridical workers “moral” guidelines upon which to judge his/her criminal responsibility. (Goffman, 1956, p. 489; Goffman, 2003a, p. 118).

3. The “incongruence procedure”

Criminal proceedings usually begin with the crime being reported, and then are followed by the search for and identification of the individual who has committed that crime. This initial phase of the proceedings is usually carried out by the forces of law and order (the police) that identify and catalogue the type of crime, then start to look for the perpetrators. At this point the police define the crime in terms laid out in the penal code (theft, drug dealing and possession, assault etc.) and then identify (and charge) the individual or individuals who committed the crime on the basis of methods and ways set out in the code of criminal procedures. Sometimes however this causal and temporal chain is broken or reversed: first the potential criminal is identified and then the police wait until he/she commits the crime in order to arrest them or identify elements that could connect them to a crime already carried out. 

· Because we thought that the behaviour of this non-European was somewhat suspect, we decided to remain in the area and observe his movements. 
Clearly, this type of practise cannot be called preventative, rather can be defined an “incongruence procedure”. It is simply the fact that a subject behaves in a suspicious manner, or assumes a certain attitude that does not fit, i.e., is “incongruous” in relation to normal socially defined appearances, an incongruity that  legitimises an initial check being made, and an in depth look at, his/her morality. It is the presumption of the suspect’s morality that tips the scales of justice, both at the moment of his/her arrest and during the trial. In short, “incongruence procedures” extend the discretionary powers of the police and often the individual cannot avoid being subjected to this procedure and to the assumption (inference) that legitimises it. 

“Incongruence procedure” has little to do with the penal code: rather, its success depends on the police’s ability to observe and their level of awareness of the ecology of the place where the crime has been carried out. The categories, aspect, attitude and behaviour are used to refer to the relationship between “suitable aspect and deviance, that is, to the fact that the police have professional skills which allow them to infer, solely on the basis of aspects that can be observed in a public place, the morality of certain people. Those who enforce law and order are thus also the main experts in evaluating whether behaviour is fitting or moral. Basically, the first step in criminal proceedings consists of the initial definition that the police give of an individual, or group of individuals, found in a situation that suggests they may be breaking the law, in suspicious circumstances or in a “social event” whose morality is in doubt vis à vis public morality. 

Among our sources we found a large amount of material concerning this classification procedure and discovered, furthermore, that it is used far more often than one would think. For example, these quotes are from police (written) reports: 

· A young person was identified who was accompanied by a person who “appeared to be a drug addict, and a “non-European citizen “

· While proceeding along via X, we noticed two young people who were walking towards the train station subway. We decided to proceed with the identification of these two people 

· An on-the-spot check revealed that this was X, a drug addict and previous offender. 

The decision to stop “suspects” is a “serious” choice that is made at the discretion of the police or security personnel involved. As we suggested before, the decision to see whether the inference, the suspicions, are correct or not, to decide whether to violate someone’s privacy, especially if he/she is autochthonous, depends on one or more of the following legitimising conditions: 

· that it is an emergency, that is, a crime has just been committed nearby; 

· that the likelihood that the police are right about the criminal responsibility of the person is so great that even a normal person, a non-expert, could have arrived at the same conclusion; 

· that it is someone already known to the police, thus the object of “cognitive verification” that is able to locate the person both within a particular social role and within a specific personal identity (that of deviant or criminal); 

· that they are vulnerable people, easily defined as “incongruous” thus not able to explain, in a plausible manner, their “incongruous” but offensive life-style (drug addicts, the homeless, beggars, prostitutes, the mentally ill); 

· that it is a foreign (especially non-European) immigrant. 

On the other hand this identification shows that the suspect does not always assume incongruent attitudes or aspects, quite the contrary, especially if he/she is involved in continuing, major, illegal acts he/she will act in such a way as to fit perfectly with the surroundings, adopting suitable behaviour so as to pass unobserved when under observation or being evaluated. In this case, appearance is being used as a facade, as an obstacle to recognition (Sacks, 1982, p. 183). The criminal abilities of so-called white collar criminals are in fact also based on their capacity to camouflage themselves and thus escape from morally based identification procedures. 
4. Incongruence procedures and foreigners

“Incongruence procedures” meet their “ideal-type” when they are used on foreign citizens, thus they often appear to be a practise based on discrimination. If one thinks of the problem of the selective way in which the police act during documents checks, recent research (also that using ISTAT, Italian State Statistics) have has revealed that when one compares being stopped while on foot and being stopped while in a vehicle, non European citizens are ten times more likely to be stopped if they are on foot. This means that the criminal justice system’s operators apply incongruence procedures far more often to foreigners than they do to, even seemingly autochthonous people. 

The impression that we received from reading our material is that often, the judge and the Ministry of Justice are themselves in some way victims of the “incongruence procedure”, which, as we are trying to show, is often tainted by discretion, prejudices, common sense and stereotypes. The mere fact of being non-European often attracts the interest of the police in the first place. If you are a non-European, go to certain places, know certain people, behave in an unsuitable manner, then the forces of law and order will be interested in you. A “foreigner” is often automatically seen as someone who should be observed with greater attention to the point where security operators decide, in some cases, to set up almost permanent surveillance This is not the right place to evaluate the intrinsic value of security activities, however one comment could be made, that it does seem strange that such a large amount of resources for prevention and repression should be used to entrap a small scale dope dealer. 

This same case highlights other important characteristics of the action, such as the discretion exercised in relation to foreign offenders when it has to be decided whether to stop, to arrest or to charge without holding in custody the person concerned, a choice that is justified only later by complex socio-psychological evaluations. Police reports reveal that a small-time dealer, who was kept under surveillance was later arrested and that this procedure, which is facultative (optional) according to the penal code, was applied with both zeal and a firm belief in its correctness. The reasons for the arrest were given in the following reports: 

· We were on duty specifically engaged in activities for the prevention and repression of illegal acts committed in connection with the use and sale of illegal substances in the area of Via X when, in the parking lot of the Shopping Centre X, we saw a non–European citizen who continued to go back and forth inside the car park but without seeming to have any reason for his movements. Given that this is an offence where arrest is at the officer’s discretion, we officers and police officers writing this report felt that we had reason to arrest the person, given the serious nature of the crime and the negative personality of the suspect, a negativity which was presumed on the basis of the following facts: 1) The place he had chosen for his illegal activities Via (…) is a place frequented by both drug dealers and drug addicts who have almost taken control of the area; 2) on two other occasions during anti-drug control activities he had been seen in the company of people known to deal and use drugs; 3) In Padova he had no fixed abode, had no document for personal identification and has no known source of income, no steady job, thus we presume he lives off the profits made from illegal activities such as dealing drugs;  4) The criminal abilities of the suspect were ably demonstrated by the fact that while he was found to be in possession of a small amount of drugs but he did not have any of the money received from the young customers on his person when stopped, presumably he had hidden it while passing back and forth through the parking lot of the Shopping Centre situated in the building in Via (…). 

The theme of “negative personality”, mentioned in this police verbal offers some reflections on the “clinical ability” of public law and order employees to define certain subjects. Here we should like to highlight the fact that it was some of the following characteristics that encouraged the officers involved to proceed with the arrest: 

	A non-European was involved
	Incongruence procedure

	Having chosen Via X, an area frequented by drug dealers and users, as the theatre for his illegal activities.
	Normative ecology

	Subject already known to the forces of law and order.
	Cognitive identification

	Associates socially with people known to be involved in drug-dealing and in habitual drug use and with clear innate criminal abilities.
	Social and personal identity

	With no fixed abode, without personal identity documents (illegal immigrant), no known source of income (unemployed).
	Social position


The inferences made by the criminal justice operatives are clear: a subject with this “social identity” (an identity which is defined on the basis of a combination of social status and position, role and personal identity) cannot be anything but a criminal who is either carrying out or has already carried out an illegal act. Furthermore, it is easy to see that the subject was arrested on the basis of the whole range of these denotative mechanisms, which often work together. The denotative mechanism described here is none other than a process of stigmatisation. 
In fact, the “incongruence procedure” applied to foreigners easily spills over into stigmatisation. By this we mean to say that, in the case of foreigners, the identification procedure, asking for documents, is rendered licit, legal, not only by the non-normal behaviour of the subject but also in a more concrete characteristic: that of clearly being a foreigner. If one adds the fact that non-Europeans may well lack some characteristics by virtue of their situation, such as a regular job, a family, a house, a steady income and, in some cases, a document for personal identification or a name, then the person is probably an illegal immigrant and is automatically assumed to be guilty. The category “illegal immigrant” has, in recent years, taken on a whole series of meanings and implications that it did not have in the past, meanings which often indicate negative and degrading social and personal attributes. This is how an illegal immigrant is described in the police verbal pertaining to his arrest: 

· Since this was an illegal immigrant, not legally present in Italian National territory, with no document for personal identification, with no visible income, no fixed abode, then one presumes that he does not have a legal lifestyle.
As one can see, this definition contains strictly juridical elements which are, however, combined with social characteristics that derive from a particular living conditions and lifestyle and one does not know whether the person has chosen, thus wishes to continue, or has been forced, to adopt temporarily. These are the people that often come under the spotlight of the forces of law and order, obviously when they can be or have been identified. But above all, when they are thought to be guilty of some offence, they immediately become a dangerous delinquent, at least in the eyes of the arresting authorities. 

For such subjects, the fact of not having a family, a steady income and a fixed abode is quite enough to find him/herself accused of a criminal act even when there is no precise evidence to show this. Just the fact of being with an illegal immigrant exposes others to this same “discretionary” treatment on the part of the forces of law and order, as if there were some sort of “social contamination” from one person to another, from one body to another. To be an illegal immigrant (especially non-European) is not only in itself a position that few would choose to be in, because it implies no juridical status and hence no possibility of even minimal protection; it also exposes the person involved to frequent police checks and to being “hunted” by the forces of law and order who believe that illegal immigrants are easily drawn into criminality and deviance. 
5. Normative ecology

As noted above the procedure that connects ecological knowledge of the place with the criminal acts carried out there, and the identification of presumed perpetrators of the specific offence is particularly interesting. Law and order employees treat the ecological configuration of an area as a “normative ecology”, using social and economic information about that area as a method of identifying suspects. Those who do not fit into the “normal” configuration for the area, who stand out because it is clear they do not “fit” or match the resident “official” population, such as poor people in rich areas, whites in black areas, etc.,  are likely to be automatically “investigated” to find out why they are there. However, in the cases we looked at the opposite may happen. The police may check and carry out surveillance in an area precisely because they believe that most of the population in that area are deviants or criminals. In this case, it is the so-called “normal” people who may be wrongly identified as potential criminals, simply because of where they are. On the other hand, everything that leads to the creation of that specific ecology is, systematically and by definition, believed to be a support for criminal activities. Normative ecology is transformed into an ecology of “criminal normality” when certain areas are attributed certain characteristics that often imitate everyday knowledge about such places. 

The following extracts from police reports are especially useful for throwing light on the ecological approach to the identification of the social quality of physical space which can, paradoxically, lead one to think that the area itself has criminal qualities, almost as if it were in itself able to corrupt the people who live there. 

· Today at 1400 hours, in area X, activities aimed at preventing and repressing offences connected to drug dealing were carried out in area X, or more precisely inside and in the immediate surroundings of X Park, a place well known to the forces of law and order as a meeting place for drug dealers and their clients. 

· We who are writing this report today started a service for the prevention and repression of offences linked to the use and sale of illegal drugs in Padova, in Via X, where the most suitable place for observation was near the Centre (…) the others waited elsewhere to receive instructions from the colleague. 

Preventative actions taken by the police forces are directed towards urban areas that are considered to be dangerous and with a high rate of criminal offences. This approach, which is usually defined by the experts as a “situational prevention”, is based on what is considered to be reliable knowledge about the area, thus has become part of normal police procedures. However, this type of knowledge of the area requires far more than simply some morphological knowledge about the city. Underlying the ecological approach to crime is the assumption that the urban area is structured in a series of distinct, identifiable, socially differentiated areas, which follow a natural structural isomorphism that characterises all urban environments. It is thus clear that any young person identified in that area and found in what could be interpreted as a suspicious attitude will be considered ipso facto a potential criminal. The potential criminal is identified as follows:

· At about 2.35 pm, while assistant chief X and Y were reconnoitring the park on bicycles, they saw two people talking near a bench and looking around in a furtive manner while doing so. We proceeded to an on-the-spot search, having good reason to believe that the subjects in question could be in possession of illegal substances or of things connected to the crime, because of what we had seen. 

The fact of being young, of talking quietly, of whispering, of looking around while talking, in an “ecologically” defined place will almost certainly attract the attention of the police and result in an on-the-spot check which aims to see whether there are enough elements to reasonably support a criminal charge of one sort or another. In this case it is not so much incongruence, the fact that a subject may or may not fit into a given environment, that alarms the police, rather is the fact that that a young person is behaving suspiciously, in that place, at that particular moment - a contingency deemed sufficient to trigger a police check. The place soon becomes the main factor used to give legitimacy to the violation of the privacy of an individual. 

On other occasions the presence of an individual in a specific place becomes not only an indication of guilt, but the proof that they are a hardened criminal, one against whom severe procedural, juridical steps must be taken, for example arrest, even when this is not among the provisions of the penal code for procedures. This was clear in the case cited above of the drug dealer in the parking lot of the Shopping Centre. Here we would only underline the fact that the “non-European” and illegal immigrant (something which is clearly not a neutral factor when deciding how to proceed) is arrested because he was seen to proceed in a suspect manner in an area where the only activities possible are illegal activities. Obviously, the parking lot of a Shopping Centre is frequented mainly by families doing the shopping, but a young non-European, who probably lives in the neighbourhood, cannot go from the car park to the road without arousing suspicion: suspicions which are obviously aroused because of the place where he is. 

Normative ecology dispels many of the doubts about the reasons why some people may be in certain places and about their real intentions: 

· The three young people went to area X, well known haunt of drug dealers, in order to buy drugs; 

· To have been in via X, a place regularly frequented by non EU citizens who are involved in the sale of illegal drugs; 

· Via X, is a place known to be frequented by people who sell drugs of various types; 

· It is a transit point where both non-EU citizens and occasionally Italians who are involved in selling Hashish go. Also because I personally, that is, I had been a Park Attendant for one week. I personally arrested a non-European with a kilo of Hashish already spilt up into bars for sale. However, that is not relevant here. 

·  That same evening we went to Piazza X, a place where people who sell so-called “smoke”, i.e. hashish, go. 
· The place is well known because it is regularly frequented by people who are involved in illegal activities, and as such it is an indication of regular, as against occasional, criminal activity. 

6. The construction of the figure of the defendant in debates during the trial. 

When judges take a decision regarding the defendant, they are often unwittingly using a method of investigation. During their deliberations the judge will select from the diverse descriptions given by the accused, by witnesses, by lawyers and by the prosecution as regards what happened and why.

Judges carry out this “selection” by evaluating the worth of the different accounts on the basis of a model founded on common sense. The judge will, for example, use these models to outline which culturally defined types of person are involved in drug trafficking in certain types of places, with certain types of individuals, with certain methods and for what reason they usually do so. If the interpretation is based on what could be called common sense it will coincide with what happened (Garfinkel, 1984, pp. 104-115). 

The method used by judges to take decisions is based on a reconstruction of the events made possible by police reports and witnesses. They will also identify the type of defendant they have before them on the basis of social particularities such as, social position, role and status, deriving from these not only a subjective attribution of responsibility but also a prognosis of future behaviour which will, naturally, affect any sentence handed down. Thus, the sentence is based on a social reconstruction that almost turns the judge into a sociologist, or, more rarely a psychologist: the only problem is that this method is inevitably very approximate and to say the least, risks becoming both schematic and simplistic:  

The assumption made is that prior to appointment a magistrate forms certain opinions and beliefs concerning the world and his relationship to it. He takes certain stands on family, social, religious, economic and political issues. He develops certain premises and enduring expectations about the way the world operates, and adopts certain standards that define appropriate and inappropriate behaviour in the world. In doing so, he is exposed to the concepts of crime, punishment, right, wrong, good, bad. (Hogarth, 1971, p. 99). 

In the specific context of the denotations of the individual, or rather the terms through which the defendants are indicated, we found that interactions in the court depend on the geographical origins of the person on trial. In other words, Italians and foreigners are defined very different ways. Indeed the description of the event given by members of the police force, by victims and by other witnesses, duly associate different levels of social dangerousness with the somatic traits of the defendant thus rendering them suspect, whatever their real behaviour at the time might have been or might be. 
Basically this means that discriminatory attitudes may be hidden, not declared, or even considered inexistent or unlikely, but they contribute to a much more subtle, modern type of discrimination and bias. (Dovidio and Gaertner, 1998, 1996; Alietti, Padovan, 2000, pp. 158-162). 

In other circumstances denotations may appear as much broader categories that duly “summarise” the distinctive traits of the individual involved. We are referring for example to the widespread use, in Italy, of the term marocchino (Moroccan) to refer to anyone born in the countries of Maghreb or rumeno (Rumanian) to refer to anyone from Eastern European countries. It would seem that it is not by chance that, at the Local Courts in Padova, the largest single national group of people charged with aggravated theft are Rumanian and the largest single group charged with drug dealing are Moroccans. In this way the widespread belief regarding the “national” specialisations of the Rumanians and Moroccans who are brought to trial seems to be reflected in a rather racist predictive generalisation that draws in all “foreigners” from areas geographically near these two national groups and has no regard for the differences between these diverse groups. 

7. Role, status and social position of the defendant 

Precisely because the concepts of role, status and social position, which we use to describe the process of the attribution of social identity in relation to the defendant, have for a long time been key concepts in sociological research they warrant some further explanation. The definition of juridical status constantly refers back to its social significance, eliminating the boundaries between the two mechanisms adopted to attribute identity. Consequently, we will be concerned here mainly with the status of the defendant, because we implicitly believe that this is absolutely necessary in order to define the defendant’s position and status before the law. 
Erving Goffman maintained that status «is a social position in a system of social positions and is linked to the others, with which it forms the system, by means of reciprocal bonds, rights and duties that are part of this position ». Role «consists of the activities that a person would carry out if they only acted in accordance with the normative demands and requests addressed to an individual in his/her position » (Goffman, 2003, p. 101).

However the concept of position could be more useful if it were set, as Georg Simmel did, in relation to the over-ordination and subordination of individuals and groups, that is, against the background of an abstract social space that is filled by hierarchically organised positions. Goffman extended Simmel's reasoning by highlighting how role, and its corresponding social position, give the individual who occupies that role a certain prestige, a social value, that does not depend on the intrinsic qualities of the individual him/herself. Basically, «someone who assumes a social position already finds, a self: he/she need do nothing more than accept the pressures that he/she meets and will find a fine “I” already there, constructed and ready for him/her » (Goffman, 2003a, p. 104). 

Ascertaining the social position of individuals serves to help understand whether they have introjected the basic norms of the society in which they live: if an individual accepts his/her place in the system he/she is “adapted”, otherwise he/she is “deviant”. In this case checking whether a person has a social position consonant within the established order can do nothing except confirm , beyond any reasonable doubt, every inference in relation to his/her behaviour.

· In consideration of the fact that X does not have a steady job and lives from hand to mouth we proceeded to arrest him/her for the offence of possession of illegal drugs with the intent of selling the same. 

Defining the social position of the accused and the consequent deductions relating to his/her social position are a constant element in all courtroom debate throughout the trial. The act of ascertaining social identity is “used” for different ends by the main actors in the trial, but becomes especially important when it is a question of passing judgement. As Frankel (1973, p. 42) said «the severity or leniency of a sentence is influenced by racial and religious prejudices and by other more subtle forms of discrimination which have no legal foundations».

Normally, the judge will follow a fairly standardised procedure in order to ascertain the social position of the defendant. Questions such as the work, housing and family situation of the accused may be investigated in some detail during the trial. In many cases these variables, which are crucial for defining the individual, are treated superficially and “resolved” through somewhat laconic verbal exchanges, as is clear in these dialogues taken from trial transcripts:

Judge questions an Italian defendant 

· Q: Well … when and where were you born?

· A: In was born in Padua on… 

· Q: Where are you resident?

· A: In Padova in via…

· Q: Do you live there?

· A: Yes.

· Q: Are you married or do you share the house with anyone?

· A: I’m not married, I live with my girlfriend.

· Q: Cohabiting.

· A: Yes.

· Q: What is your level of education?

· A: I finished compulsory schooling  (at age 14 in Italy).

· Q: Are you currently employed in a steady job?

· A: At the moment no. I have always worked before but at the moment no. 

· Q: Currently unemployed. The last answer that you must give: do you have a criminal record?

· A: Yes.

· Q: Have you any charges outstanding against you apart from this?

· A: No, none.

In cases like this one, the interventions of the prosecution are usually more aggressive and aim to show, using documentary evidence, the lack of any elements of social stability, while the defence lawyer will try to prove the existence of such stability. Effectively, both the judge and the prosecutor may be favourably impressed by a person who shows (or has shown) that they possess some attributes of reliability, stability and are often willing to allow the defendant another chance, or a lighter sentence, which will allow then to take up the path towards “regular” re-insertion, which compensates for the damage that comes from criminal behaviour. 

These evaluations take into consideration the individual’s employment status, stability of abode, potential support from the family, geographical origins, juridical position (with, in the case of non-Italian nationals, particular reference to their legal status: with or without a residence permit ) character traits and, naturally, whether they have a criminal record or not. Whenever these factors are not perceived as being consonant or adequate in relation to generic categories pertaining to the social reliability of individuals, the decision to adopt alternative measures or lighter sentences will be affected - will become more unlikely. Hence given the crucial importance of these variables we will analyse the ways in which they are elaborated during criminal trials. 

8. The employment status of the defendant 

Verification of the work and employment situation of the accused is effected by the Judge and the Prosecutor who aim not only to understand his/her personal characteristics and their social implications, but also to evaluate his/her visible income. The variable “work” is an extra-juridical criterion of evaluation insofar as, especially for the type of offences considered here, the fact that the defendant is “employed” automatically gives him/her a certain degree of social respectability, particularly if the type of work done is one which is considered normal and stable. Indeed, in the logic of this questioning during the trial, a steady job is seen as a main factor in preventing the onset of criminal behaviour. In brief, among the elements that are taken into account when passing judgement is the belief that if the defendant has a steady job he/she will probably not resort to illegal activities in the future in order earn some income. 

Thus the variable, work, furnishes a criterion for judgement regarding the illegal acts committed by the defendant, insofar as the lack of visible income is considered a determining factor for criminal activities. Often when it is a question of drug trafficking, this variable introduces a further element for evaluation which permits the judge and other institutional actors to distinguish (with a rather dubious level of legitimacy) between cases of drugs possessed for personal consumption and those in possession with intent to deal, even in the case of a small amount, a few grams, of substances seized. If the defendant who has committed the offence has been working regularly in the meantime, it is easier for the defence lawyer to assert that his/her client was in possession not with intent to deal, but only for personal use and consumption and that the drugs were bought not with the profits from dealing, but with personal earned income. 

The fundamental question here, however, concerns the fact that if the defendant works and can continue to work, then it is presumed that he/she will not engage in illegal activities and can be considered “immediately” redeemable - which will probably lead to a suspended, a conditional, or some other non custodial sentence. If, however, the accused is not able to show that he/she does have regular employment he/she will be labelled as a habitual drug dealer (or thief) by means of a completely illogical process of reasoning totally unfounded on fact. Here are some examples of debate during trials of foreign defendants: 

Judge speaking about a non-Italian defendant

· Given the circumstances and facts of the matter, and in particular with a view to possible recidivism, and taking into account the subjective condition of X, who has no steady source of income, we are led to believe that it would not be reasonable to assume that the defendant will in the future abstain from committing crimes. 
Judge speaking about a non-Italian defendant 
· On the one hand, the defendant’s behaviour reveals a certain familiarity with the illegal activities he is accused of and, on the other, his personal situation as an illegal immigrant, with no stable or legal source of income, would lead the Court to believe that it would be unreasonable to assume that his behaviour in the future will be positive: thus it is not possible to consider a conditional, suspended sentence in this case.

9. Reliability and abode 

The question of residence, of a permanent place to live seems to occupy an important place as regards defining the social position and identity of the defendant, as well as affecting the length and type of sentence given. Like “having a steady job”, having a fixed abode is an important indication of the stability of the individual. A person with a fixed abode offers a more conformist image of him/herself as someone who adheres to social rules, the image is of someone who occupies a social position where he/she is not particularly exposed to deviance. These risks however become greater for those who live on the margins of society, for tramps, for those with no fixed abode. Checking address or residence is always connected to work and both are elements that, as we have already seen, serve both to encourage the police to act, mainly against foreign nationals, and to start the proceedings which will lead to the arrest of the individual and, eventually, influence the Judges decisions.

The fact of whether the accused has a fixed address or not is, of course, especially important when it comes to the question of allowing bail and house arrest and, later on, it will also affect which alternatives to prison may be offered. Indeed, because of the lack of fixed abode, in the case of non-Italian citizens house arrest is almost never given, however it is frequently granted to Italian citizens who are accused of the same crimes. 

This criterion introduces an equally hidden ethnic (and class) discrimination during sentencing: if the defendant has been labelled with “no fixed abode”, he/she will remain in prison even for minor offences, those for which an Italian national,  would be allowed house arrest. It is undoubtedly true that for an autochthonous offender it is much easier to show that thy have a permanent address a house to live in (Ferrajoli, 1995, pp. 43-45).

Obviously, a comparison of this type is difficult to make because in the court records there are very few Italian offenders who do not have residence. Apart from the example above the rare cases if Italian nationals who have no fixed abode are the Sinti, a semi nomadic group, who are travelling funfair professionals. In Veneto it is common parlance, and easily noted, that this group has always lived on the margins of society and, consequently, have often been (are) the focus of police attention if only because of the crimes against property that some of them have been accused of in the past. Indeed the police seem to have the same attitude towards the Sinti as they do to any illegal immigrant, which means that they are not often, if ever, allowed house arrest. 

10. Stability of family relationships

The fact that the accused has a family seems to work to his/her advantage when compared with those who live alone. Here the institution “family” is being recognised as value, it is as if the family is invested with the function of being a guide within the system of social values. For Parsons (1956), the family is the bones, the support, of the socialisation subsystem: the first rudiments of knowledge and the shared values of the society in which the are initially transmitted and interiorised by the individual while within the family. Hence the clear insistence on family relationships that we found on the part of both judges and prosecutors who always want to know whether the accused lives in his/her family of origin, is married or has children. Within the social imagination, having a family automatically confers a certain degree of social responsibility and respectability upon the individual. 

The variable “family”, also introduces another element for evaluating the accused. The fact that a person lives with his/her parents may generate a certain benevolence towards him/her. Knowing that the accused is not alone but has the support of a family, can induce the judge to consider an application from the defendant’s lawyer more benignly. Furthermore, the fact that the accused has this support, will reinforce the supposition that he/she will not have to supplement his/her income with illegal earnings because he/she can count on economic support from this family. Below is an example of this from court transcripts: 

Judge questions an Italian defendant

· Q (judge): where do you work?

· A: In the mountain refuge X to Y. And I would also like to say that I own a house in X, for which I receive rent from there each month. 

· Q (Judge): How much??

· A: About 900,000 lire, more or less, it depends on the exchange rate which varies from month to month. I live with my father who receives a monthly pension of more than three million Lire. 
When comparing the situation of an Italian national and a non Italian, the value the family represents is just one more element that works against, that penalises the non-Italian during his/her trial. Indeed, as we are about to see, most of the foreign defendants involved in the cases we examined are individuals who cannot count on a family support network. Furthermore, most are very young, unmarried and have come to Italy without their families. The following section deals with two variables: age and geographical area of origin. 

11. Age, geographical area of origin and juridical position

The majority of foreign citizens brought to trial in Italy seem to fit the theoretical model developed by Hendrixson (2002, p. 232) in relation to the more criminalised of ethnic minorities in the USA. The myth of the “superpredator” and of “adolescent mothers” are political and media constructs that contribute to creating a picture of US youth that serves to both legitimise and favour repression. 

Stereotypes and generalizations dominate the portrayal of youth violence and reproductive behavior in the United States and in other parts of the world. Two distinct stereotypes emerge: ruthless, criminal young men and potential young mothers in whose hands population growth lies. Consequently, youth are framed as a generation in need of control. (It is ironic that even as youth are heralded as a new generation, and harbingers of change, they are subject to classic gender roles –young men as warriors, young women as mothers.)


This author’s approach is particularly interesting as it tends to identify rhetorical analogies within the social construction of young internal enemies and young external enemies as dangerous groups. This view is shared by other authors (Ferrell and Sanders, 1995, p. 309), who have highlighted how a simplistic, “commercial” presentation of crime, taken out of its context, i.e. how crime is presented by the media, focuses the spectators attention on those who are a threat, in some way or another to “public well-being” and suggests the methods the ways in which the social order can be put to rights. 

The dominant image is of a war –a battle between minorities and whites, young people and adults, the poor and the middle class, drug users and straight. Salvation, in turn, can only come from providing police, courts, prisons and other agencies of conventional control with the resources they require. 

The “predators of resources” who come to the affluent industrialised West from the South of the World are usually young, given that more than half the world’s population is under 25, and the superpredators (drug dealers and violent individuals) of the segregated areas which house second and third generation immigrants are just the most recently discovered “enemies” of the social order. The young women “responsible” for the demographic explosion in the South of the world correspond to African-American teenage single mothers and, with reference to the Italian case, to the stigmatized and stereotypically reinforced figure of the foreign prostitutes. 

Lawyers who defend such subjects find it difficult to present their client in a positive manner on the basis of the social values we have been referring to: for example an unemployed Italian citizen can almost always count on the support of his/her family for economic support and for a place to live, while a non-Italian citizen is, once again, penalised. However, while the majority of non-Italian defendants in the trials that we have examined are young adults, with all the “disadvantages” that that implies, the passage below offers an example of how the extreme youth of the defendant at the time of the criminal act worked in his favour as it served to obtain a lighter sentence. 

Judge speaking about a non-Italian defendant


· Furthermore in the case of X we can concede two attenuating circumstances, on the one hand he has admitted to the main charge against him and, on the other, he was extremely young when he committed the crime, therefore the sentence for the main charge will be reduced to a one year custodial sentence and a fine of 6 million lira. 

Indicators of social position influence the way in which the accused is represented in court in different ways that depend on his/her geographical origins and, even more importantly, seem also to influence the outcome of the trial which often, in the case of non-Italians, will end in a custodial sentence. The evaluation of variables that affect both the way in which the non-Italian defendant is represented and his/her social identity transcend the question of the seriousness of the crime which, officially, should be the main criterion upon which sentencing is based. 

But the sort of differences in sentencing that we examined here cannot be solely based on an objective impossibility for almost all non-Italian defendants, the impossibility that they should possess those elements which go to form the social status of a person and allows them not only to be represented better in court but also to take advantage of measures that serve to reduce the use of custodial sentences. The overall impression one gets when reading court transcripts is that the actors in the trial, for example the witnesses called and the lawyers in their final speeches, do express prejudices. 

Judge questions a witness (in a case involving a non-Italian defendant) 

· Q (Judge): You said that in the police station you were shown two non-Europeans in order to see whether you would be able to recognise someone? 

· A: Yes, two. 

· Q (Judge): The one who gave you the drugs, that is the second one, the one inside the building, wash e/she tall or short? What was he/she like? 

· A Look it’s hard to say, they are all … they seem to look the same to me.

Defence lawyer (in a case involving a non-Italian defendant)

· In the humble opinion of the defence an illegal immigrant who is involved in prostitution, it is not that unusual that she disappears from one day to the next. Thus the defence is against this statement being admitted to the proceedings, but above all also because in the law…. 

In this case the foreign victim is an illegal immigrant and a prostitute. The quote above reveals that this sort of behaviour is surely only to be expected from someone with attributes like these, what else will they do except disappear, she is an unreliable individual whose word should always be taken with a pinch of salt, be accepted with many reservations. The defence lawyer of an Italian citizen based his client’s appeal on this scepticism, prejudice, referring to the “known” characteristics of the foreign victim. 

Basically, one important result of this research that should be highlighted is that the fact of being an illegal immigrant is enough to undermine any supposition that this individual is socially reliable. 

Statement by a police officer

· (…) the young man was stopped and held by other customers who had noticed his suspicious movements. Thus we immediately arrested him on the basis that he was caught in the act and in consideration of the fact that he is an illegal immigrant. 

Judge questions a police officer

· A: Since this continual immigration of non-Europeans began, most of who are illegal immigrants, we have begun to search isolated buildings in various parts of the Province of Padova. That day we were proceeding along Via X when we noticed that there was an abandoned building and we entered in order to see whether there were any of these illegal non-Europeans immigrants in it. 
· Q: How did you manage to identify these Rumanians?

· A: Through identification pictures and fingerprints at first, then, I would imagine, that further checks of previous. 

· Q: Didn’t they have any identification, documents? 

· A: They had no documents. 

· Q: So they were in Italian national territory illegally? 

· A: Yes, they were illegal immigrants.

When these checks are made concerning “illegal” foreign immigrants, their situation is already bad right from the outset, because it is impossible for them to produce any document that will attest to their social reliability. It is impossible for an illegal immigrant to work legally, or even to have a contract of any sort to show, they are forced to live in marginal areas, or at least never able to produce a contract for a house, blocked in any attempt they might make to create a nuclear family and unable to begin legal proceedings to bring their existing immediate family to join them: these migrants become the living example of the archetypical unreliable social element in juridical terms and language. Furthermore, the fact that no illegal immigrant can produce a contract that testifies to how they earn their income means it will automatically be assumed that they must be, and must have been, involved in criminal activities which means, it can be predicted that they will be involved in further criminal acts in the future. The underlying hypocrisy that characterises this reduction of social complexity, effected in order to adapt to the schematic needs of the legal process, conceals the differentiation that exists in the Italian labour market. In particular, it does not take into account the size and the impact of the hidden, black economy within which the contribution made by these immigrants, given their social position and the wages they earn, is absolutely crucial. (Ambrosini, 1999, 2001).

From this perspective, we can argue that the image of the illegal immigrant which emerges from courtroom debate, especially as regards their work situation, is often a false and/or incomplete image. The results are obviously dramatic when it comes to sentencing: even where the same amount of drugs were found on the person, or where the nature or gravity of the offence is the same, the illegal immigrant will always receive a heavier sentence because they are not able to influence and change the stigmatising process that creates and maintains the generalised assumption that they are, in any case, guilty. 

Basically, while in the case of Italian defendants, the assumption that the person concerned may in the future finance themselves through criminal acts remains just that, an assumption. In the case of non-Italian defendants this takes on an aura of certainty even when the offence does not justify the accused being presented as a “hardened criminal” and is maybe less serious than those of which Italian nationals are accused. 

On the other hand, as T. Caplow and J. Simon , (1999, p. 91) observed in the extract below, within the US system of penal justice the habit of recording and punishing even minor crimes is the main reason for the over-representation of minorities among the prison population. 

Even though such trivial offences rarely lead to prison, they become part of an offender’s record and raise the odds that subsequent contacts with the police or the courts will lead to harsher treatment...In the aggregate and over time, a systematic effect of subjecting African Americans to greater scrutiny for minor offences will produce effects in the imprisonment rates.

12. Character traits and dependence 

As well as the variables examined concerning personal data etc., the process of communicative construction of the figure of the accused will sometimes focus on his/her character traits, on his/her psychological profile and on the habits that identify him/her as deviant. During the courtroom debates we examined, these subjective aspects are usually treated very lightly, carelessly, by means of the attribution of stigmatising and “criminalising” characteristics (like the label “junkie”). Rarely do they necessitate or become the subject of in-depth, serious, detailed discussions: we found only one case where an expert (psychiatrist) was called. 

We should also note that descriptions of the accused during his/her arrest, which involves emotion, can work two ways. On the one hand they makes it possible to reinforce the idea that the individual is guilty if he/she has reacted in a certain way and maintained an attitude that is congruent with the stress felt by anyone who carries out a risky, in this case illegal, action. In this sense being “tense or irritated” when caught in the actor “sweating and out-of-breath” after having just carried out a robbery, are expressions which offer elements that serve in building up the case against the accused.

Judge questions a police officer (in a case involving an Italian defendant)

· Q (Judge): How did you identify the accused? 
· A: It was impossible to obtain identification, he was drunk, we searched him quickly and found that he has tools for breaking and entering or something else and we also noticed that using a bottle he had broken… 

On the other hand, the character weaknesses of the accused and, in particular, his/her relationship, or dependence, on psychoactive substances (“drunk”, “drug addict”) are elements that we can refer back to opposite strategic valences: the description of conduct and of a morally and socially questionable life-style can be used to describe the accused in a negative light but can also be used to defend him/her with the aim to define him/her as a socially disadvantaged person who deserves clemency, or as an irresponsible individual who is not in full possession of his/her faculties. 

Indeed, particularly when dependence on hard drugs is involved, the accused will be considered as a subject who is destined to continue along the path of deviance in order to finance their habit, to procure the drugs they need. But his/her “illness” is recognised both from the legal and the social point of view and, for this reason, such individuals may be sent to a drug treatment centre for rehabilitation rather than be given a  custodial sentence. 

On the other hand, when soft drugs are involved, the image created of the accused as a danger to society is very different because of the different type of dependency such drugs create. However, the person who takes soft drugs is, in any case, still represented as a person who leads their life on the margins of society and of legality. 

13. Recidivism

In the final phases of a trial the examination of any criminal record the accused may have serves to further define the individual in terms of the “danger” they represent for society. Any recidivism, any previous convictions, are examined in detail at the moment of the final decision. These only worsen the position of the accused because they are an obstacle attenuating circumstances being recognised which would serve to obtain a lighter sentence. 
Judge (in a case involving an Italian defendant)

· ... On the other hand the mere fact that there is a drug rehabilitation centre available to hold X even under house arrest is not enough to overcome the evaluation relating to the particularly strong need for restraining measures. 

Judge (in a case involving a non- Italian defendant)

· I find that the obstacles to giving a suspended sentence are both the fact that the accused has a previous record and that it is impossible to emit a favourable prognosis regarding whether the accused will abstain from future criminal activities, a prognosis which arises from the subjective conditions and the methods of the fact described above. 

Here it is clear that a criminal record is not only an element of the juridical evaluation made during sentencing but it ends by also being an integral part of the social representation of the accused. Using criminal records allows the prosecutor and the judge to depict the defendant as a socially dangerous element, likely to repeat the crime and therefore not considered suitable to be released back into society. However, in the case of a non-Italian defendant, it seems that even when the question of recidivism is not involved the same conclusions will often be drawn. 

Judge (in a case involving a non-Italian defendant)

· Indeed, in this case the amount sold was small to the extent that it could be considered to fall under the section "5" comma of article 73 of the law as suggested. The fact that formally X has no previous record means that generic attenuating factors can be applied and since the minimum possible sentence for this offence is 1 year and three months in custody with a fine of 3,000 Euro the sentence here could be a ten month custodial sentence with a 2,000 Euro fine. However, on the one hand the accused’s behaviour seems to reveal a certain familiarity with the illicit activities of which he is accused and which he has admitted, and on the other his irregular personal life without any regular and stable source of income lead us to presume that his future behaviour will not change, thus it is not possible to give a suspended sentence in this particular case. There appears to be no reason  to give X a non-custodial sentence. 

This latter example would seem to throw a different light on the question of recidivism. The elements through which the mechanisms of discrimination against non-Italian defendants seem work seem to focus, as has been said, mainly on their social and personal data. In cases like this, the lack of a steady, provable and visible income leads to the assumption that the accused will resort to crime in the future and, above all, the fact that they are illegally resident in Italy becomes a source for predicting guilt with paradoxical “retroactive effects”. In this case even the fact that the accused has no previous convictions loses any positive effects it could have had: the stigmatising attributes linked to the socio-juridical position of the foreign defendant are able to build up a “predicted” background within which presumed “familiarity with illegal activities” seems to take the place of the more objective fact that there is no evidence of previous criminal involvement. 

14. Conclusions on sentencing

As we explained in the introduction, this research has concentrated on the mechanisms of reproduction of routine justice and of the way in which these are managed, used, by legal operatives in the city of Padova. The results of this research have served to confirm that the activities of actors involved in the legal process are routines that are repeated day after day. The mechanisms for identification, denotation, attribution of responsibility, evaluation and judgement used by the judicial system’s actors when dealing with the perpetrators of criminal acts (above all if these are normal everyday transgressions such as theft or drug dealing), have been turned into routine activities which have little to do with the penal code itself. These activities, routines, are continuously repeated and reproduced to the point at which they become the normal practices used when carrying out a social function (such as that of judge, lawyer, police officer) practices which do not require the operator to reflect upon or question what he/she is doing. We would also like to say that often, similar practices are upheld more by the fact that they are easy to reproduce every day than by their effective and real congruence with the formal, established procedures of the penal system. Indeed it is not unusual to find that many of the aspects inherent in penal procedure are bent to fit the daily realities of juridical activities. In the effort to make penal actions more uniform, the actors involved draw on and use practises, knowledge, commonplaces, clichés and everyday language. 

This hypothesis is confirmed by the crucial fact that police reports regarding the initial report of the crime and the arrest of a suspect are often merely clichés that are brought out on every occasion. Indeed, we have noted that six of the reports written by police officers are virtually identical, even though they were used to relate the events leading to the arrest and charging of different persons, for different crimes, committed on different occasions. It is clear here that police activities are heavily imbued with routine. Using a copy of the same verbal for different events means that the episodes and actors are described, interpreted and dealt with in exactly the same way without any real regard for the truth or reality of the event reported. 

Only when they are evaluated formally, as in the case when the procedures adopted by the arresting authorities are questioned during the trial, or in the case of motivations given by the judge to justify the sentence, are practises and denotative inferences in part at least, compared with and looked at in relation to the rules set out in the penal code. However, the judge’s final decision is often made and validated by the reports and witness statements of the police, whatever the biases and problems that may emerge during the trial. Judges too, like defence and prosecution lawyers, are victims of “incongruence procedures”, that is, of those mechanisms adopted during police investigations which allow law and order operatives to identify, arrest and neutralise street crime and criminals. 

Effectively, here we are faced with a complex system of “practical investigations” that the actors in a criminal trial use in order to understand the “world”, in this case the world of petty and street crime that they have before them. This investigative activity is often shaped by practical interests, by prejudices and by stereotyping. In this area of cognitive experience the world is often conceived of as something quite independent of, separate from, the practises adopted in order to interpret it. The world of events and phenomena that the judicial system’s operatives must make intelligible is perceived as an object, a thing, whose “looming presence” is quite simply taken as given (Pollner, 1995, pp. 48-55), to the point at which the differences and incongruities that affect it disappear very easily. When the judge decides on the “facts”, he/she will, unconsciously, apply a method of investigation based on common sense. When he/she identifies the typologies of defendants on the basis of specific social attributes, such as social position and role, and derives from these attributes both the attribution of subjective responsibility and a prognosis regarding the expected future behaviour of the subject - factors on which the nature of the sentence depend – he/she is carrying out a “practical mundane investigations”. A mundane investigation, as defined by ethno methodologists, is a practise that is not only effected by naïve, unaware, actors who experience the world, it can also be found among Social Scientists who study the practises and mechanisms of the knowledge itself. Thus we do not intend to argue that sociological knowledge is any “better” or more objective and universal than the “naïve” knowledge put into play by other actors. We merely wish to highlight the cognitive methods that are spreading in certain social areas and that sometimes, unfortunately, are used to decide the fate of men and women, to decide about their lives and their life histories. If juridical and common-sense meanings, concerning a certain phenomenon, are too close then it cannot but throw doubt upon the extent to which the judicial system is really objective and autonomous. 

The crux of routine justice lies in the practises it adopts in order to reconstruct, step by step, the social identity of the defendant. When the guilty person is identified and then arrested, he/she already has a virtual identity that is, however, hidden or not known to the police. The police proceed to attribute a new identity to the suspect, one which condenses opinions, prejudices and evaluations of his/her behaviour on the basis of a moral code common to most of the forces of law and order. This new identity gradually replaces the suspect’s real, existing identity. From this point on, the search for the truth about the criminal act is inextricably linked to, influenced by, this new description of the suspect and, on this definition, will depend the outcome, the result, of this “brush” with the law. In the context of routine justice, the defining mechanisms, such as incongruence procedure, the ecology of criminal normality and the way in which social position is investigated, play a major part in deciding the fate of the accused person. Most if not all of the actors in this system trust, somewhat blindly, in these procedures and argue that they are the only viable procedures and that they are the safest, the fastest and the most efficient from the point of view of the economics of justice.

These mechanisms throw important light on some important aspects of routine justice. Immigrants who are brought to trial, somewhat unsurprisingly, represent a particularly weak section of the population, they are mainly young, have no fixed abode, low income or no steady visible income at all, are illegally in Italian territory and their “papers” are not in order. However this section of the population does not seem to be involved in more serious, more dangerous crime than some Italians are. Furthermore, they often have no previous convictions, no criminal record, they often act naively, they are easily visible and identifiable because of their somatic traits, which makes them easily subject to extra attention on the part of the police forces. Although immigrants are overall far less “dangerous” than some Italian nationals, they are nonetheless kept under far tighter surveillance, it is easier to catch them red-handed and there are fewer inhibitions about stopping them.

Furthermore, immigrants are less likely to be present at their own trials. The high incidence of contumacy reveals the fact that they feel extraneous to the Italian Judicial system. This is also linked to the reduced level of assistance immigrants receive during their trial, rarely are they defended by their own lawyer, most use a lawyer assigned by the court. This makes being found innocent even less likely. 

When compared with the language used during cross-examination in court, or during interrogation after arrest, the language used for sentencing is more technical and aseptic, with the effect of reducing the social and human aspects and enhancing the formal detached aspects of the categories applied during the trial. In this sense, such language does not contain particularly negative or stigmatising terms. However, the formality and detachment of this specific language is already part of the social construction of the event that ends in the passing of the sentence. The seeming neutrality of the actors cannot entirely hide the subtle and ill-concealed prejudices shared by all, which reveal themselves in more severe sentences being passed. Prejudices of this type are closely connected to the evaluation of the social identity of the accused which has been built up during cross-examination. This evaluation takes the following elements into consideration: 

· Lack of stability and incongruence of social position. Not having a fixed abode, or a legal regular income, or documents in order, or a solid family relationships and support, all these factors create an aura of unreliability and social negativity around the accused, such that he/she is deemed to merit a verdict of guilty and, to some extent or another a non-suspended sentence. 
· Geographical origins. Skin-colour, religion, language and other factors to some extent or another linked to cultural behaviour, exercise a certain influence on all the actors in the trial, to the extent that they appear as prejudice and the desire to discriminate. Sometime it is the functioning of the juridical system itself that will, objectively, discriminate between individuals with diverse geographical origins. 

· Recidivism. Having previous convictions worsens the situation of the defendant, because this is an obstacle to asking for attenuating circumstances to be taken into account, to having the sentence suspended and to being given access to alternative measures, instead of a custodial sentence.  The number and the gravity of past offences are a label that the defendant finds it difficult to free him/herself from. The higher the number of previous convictions, the lower the likelihood that a defendant will be defended efficiently and will receive benefits at sentencing. 

· Flagrance. The fact that verbalising officers directly report their version of the facts, as seen by them either directly or after being called to the scene by the victim, seems to reinforce a negative interpretation of the facts and of the perpetrators of the offence beyond the objective gravity of the incident and the real propensity to deviancy of the individual arrested. It is as if the trauma of being an eye-witness to a crime is immediately translated, within institutional culture, when projecting the image of the law that has been violated on the substance of the empirical event.
· Conduct during the trial. The fact of whether the defendant takes part in his/her own trial, the fact that he/she is actively and appropriately defended or not, the fact of whether he/she pleads guilty or not, all seem to be elements that go to build up the image of the accused that emerges during the course of the trial. While contumacy and the assistance of a lawyer appointed by the court both help create the image of a “wicked defendant”, admission of guilt will automatically lead to a sentence being handed down whose severity will depend directly and proportionally on the strength of the evidence produced. 
· Prognosis. Predictions that the accused will continue his/her criminal behaviour in the future and of the danger he/she represents for society are built upon very shaky grounds (previous convictions and custodial sentences, no visible legal source of income, no identification papers, precariousness – social instability), rather than, as we have shown, on objective investigation of facts and of responsibilities, but nonetheless will be the grounds upon which the sentence is based. It is less the punitive the “paying for your crime” function that is important here, rather it seems that the function of incapacitating and special or personal deterrence are offered notwithstanding repeated and well-recognised evidence that these methods do not work. 

Thus it is these correlated variables that would seem to be particularly important in influencing the judge who refers to the facts of the case, formulates the sentence and, does not find it difficult to return a verdict of guilty. It is mainly these variables that encourage the emergence of a culture which, given the nature of the predicted institutional reaction, cannot but be translated into a prejudiced reconstruction of empirical events during the constructionist iter of the trial. Two elements in particular inspire this culture and are the constituents and bases that orient judges: a series of implicit moral definitions, that tend to be confirmed through the apparent unemotional, cold language of trials and juridical methods; and a strong role identity, linked to the social and institutional function that they are required to carry out, as they are bound to produce a “declaration of truth” on which they construct a solution for every case taken into consideration. Reinforcing and sustaining these orientations is the marked tendency, when sentencing, to summarise tout court the definitions and descriptions given in the police reports. Following this perspective, we can highlight a sort of continuum among institutional forms of knowledge. Such a process is developed on the basis of the circumstances and personal traits described in the police reports and it goes from the denounce to the sentence, to the social marginalization and, in some cases, to the expulsion from the Country. Such a process, therefore, seems to remove all the other possible interpretations, different cultural perspectives and elements of knowledge.  It is the logic of the penal system, which is entirely self-referring, that reconstructs and produces its object, pushing it to fit into the institutional definitions according to its schematic categories. In this way, the individual subject and actor of facts of life becomes a delinquent. 
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