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INTRODUCTION
This paper draws on a still-developing doctoral thesis topic, which is concerned with the capacity of law to achieve the right of self-determination, specifically for Irish nationalists and Indigenous Australian peoples. With the themes of the 2005 European Group conference in mind, this paper discusses self-determination in the context of transition and neo-colonialism. As the paper and the thesis are very much works in progress, any comments or contributions would be most welcome.  

I’ll begin today with a brief discussion of neo-colonialism, before moving on to the meaning of the right to self-determination, and the broad definition of that right which I favour. Then I will characterise self-determination as an imperative of transition, and argue that self-determination is a form of resistance against neo-colonialism. Finally, I will consider self-determination in the Irish and Indigenous Australian contexts.

NEO-COLONIALISM 
A discussion of neo-colonialism must draw on the definition of colonialism. The physical manifestation of colonialism involved the extension of a nation’s sovereignty over territory and people outside its own borders. This physical domination was accompanied by exploitation of the economic resources of the colony. Colonialism is also associated with the ‘colonial mindset’, which regards the attitudes, beliefs and practices of the coloniser as superior to those of the colonised.

In the Marxist sense, the concept of neo-colonialism involves the continued economic  domination of former colonies. Previously imperial states continue to exercise some indirect, economic control over the states which were subordinate to them. This ‘new’ colonialism is  particularly repugnant, as it shows how little rich Western states and people have learnt from the history of colonialism. 

Intertwined with this economic domination is a political ideology of neo-colonialism. This manifests as a renewed version of the colonial ‘mindset’. The practices, attitudes and politics of the neo-coloniser are promoted as superior to those of neo-colonial peoples. This neo-colonial mindset also becomes a social pathology in some societies, including the North of Ireland and Australia, and many so-called ‘ordinary’ people share in the promotion of the neo-colonial mindset. 

THE ‘PLAGUE’ OF COLONIALISM 

One of the ideas I want to reflect on today was developed by Judge Ammoun in the Namibia
 and Western Sahara
 cases at the International Court of Justice. He referred to colonialism as a ‘plague’ which effected a distortion in history. Judge Ammoun saw self-determination as the means of overcoming this distortion in history, and returning a people to its ‘true history’. I think this is an interesting idea which may support a broad definition of self-determination in the neo-colonial era. I should say, however, that I don’t see this idea being interpreted to support an attempted return to a pre-colonial world. However, this question of what effect colonialism has had on history is one of the essential questions raised by the continued claims of peoples such as Irish nationalists and Indigenous Australians to self-determination.

SELF-DETERMINATION 
The modern right to self-determination originated with the theories expressed by Woodrow Wilson at the Versailles Peace Conference. He argued: 

No peace can last, or ought to last, which does not recognize and accept the principle that governments derive all their powers from the consent of the governed, and that no right anywhere exists to hand people about from sovereignty to sovereignty as if they were property.

The United Nations confirmed its commitment to self-determination in Article 1, paragraph 2 of the United Nations Charter. The UN went on, in 1960, to contract the Declaration on the Granting of Independence to Colonial Countries and Peoples, paragraphs 2 and 3 of which read as follows:

2. All peoples have the right to self-determination; by virtue of that right they freely determine their political status and freely pursue their economic, social and cultural development.

3. Inadequacy of political, economic, social or educational preparedness should never serve as a pretext for delaying independence.

During this era of de-colonisation, a ‘colony’ was regarded as a foreign land dominated by a distant state. Colonial peoples asserting self-determination had to meet the ‘blue-water’ test; were they distant from those who controlled them? ‘Settled’ areas like Australia and the North of Ireland were not regarded as colonies, because they failed to meet this ‘blue-water’ test. For some time, the meaning of self-determination became intertwined with the process of de-colonisation, leading many to argue that self-determination was purely a right of colonial peoples.

SELF-DETERMINATION NOT JUST A COLONIAL RIGHT 

However, in 1966, the International Covenant on Civil and Political Rights
 and the International Covenant on Economic, Social and Cultural Rights
 were adopted. Article 1, Paragraph 1 of each of these Covenants affirms the right of self-determination. According to James Crawford this central positioning in the two key human rights documents demonstrates the universality of the right; it applies to all peoples, not just colonial peoples.
 This universality was confirmed by the 1970 Declaration on Principles of International Law Concerning Friendly Relations and Cooperation Among States in Accordance with the Charter of the United Nations.
 

So what does the right mean? Patrick Thornberry’s definition complements the 1960 Declaration: Self-determination confers ‘full rights in the cultural, economic and political spheres. The essence is political control, accompanied by other forms of control.’
 Erica-Irene Daes concurs on this point, finding that self-determination ‘is best viewed as entitling a people to choose its political allegiance, to influence the political order under which it lives, and to preserve its cultural, ethnic, historical, or territorial identity…’
 If such definitions appear slightly vague, that is because self-determination can manifest in various forms. 

Self-determination may be exercised through secession and independence, autonomy within a state, the choice of a form of government, or by securing collective rights to the protection of social and cultural heritage, among other exercises.
 Any of these manifestations of self-determination are legitimate, so long as they represent a movement by a people to determine its own destiny. 

However, before the right is exercised, a group must establish its ‘people-hood’. Debate persists as to how this ought to be done, which unfortunately I don’t have time to discuss in this paper. I note that a range of theoretical and practical factors support the Irish nationalist and Indigenous Australian claims to the status of ‘peoples’, some of which I will discuss later in this paper. However, both people’s claims also raise difficult questions of identity. For example, even if Irish nationalists have a strong argument to ‘people-hood’ on an all-island basis, how can unionists express their British identity in a united Ireland? 

Whatever form it does take, however, self-determination is a right of a people as a collectivity, to be administered by the whole people.
 Thus, the Good Friday Agreement sees a role for the people of the whole island of Ireland in the exercise of Irish national self-determination. Futhermore, as S James Anaya states, self-determination is an ongoing right which confers on states a continuing obligation to ensure that they are cooperating with the right.
 Indeed, Anaya identifies the right as a ‘configurative principle’, which forms part of the framework of international law.

CHALLENGES TO THE EXERCISE OF THE RIGHT

It is important at this stage to note a few of the challenges which are posed to the right in the present day. 

Firstly, some writers argue that the world has moved into a post-colonial era, in which the right of self-determination has lost relevance. My view is that the universality of the right demonstrates its continued significance. Many peoples would identify the world as neo-colonial rather than post-colonial. Arguably, Judge Ammoun’s theory of colonialism as a plague may be adapted to the neo-colonial period. Self-determination may be viewed as a means for peoples living in neo-colonial contexts to return to their true history. Whilst the exercise of the right today requires the balancing of interests between a wide range of people in multi-cultural states, cultural diversity ought not to be held up as an excuse to deny peoples their right to self-determination.

Secondly, the trend in recent years has been to focus more heavily on the ‘internal’ aspects of  self-determination. This trend supports the self-determination claims of Indigenous Australians. However, such trends ought not to ignore the continuing legitimacy of some nationalist claims to self-determination. As Guyora Binder notes, political boundaries are necessary to protect group rights as well as individual rights, and it is legitimate for individuals to identify with groups in a political sense, if they see those political groupings as protective of their collective identity.

Finally, I note that the self-determination claims of Irish nationalists and Indigenous Australian peoples suffer, because neither ‘people’ conforms to the ‘blue-water’ test. However, both peoples continue to operate in political contexts influenced by the history of British colonialism, and by present-day neo-colonial structures. We saw in the case of the former Yugoslavia that the international community was willing to develop a new way of looking at self-determination, which Hurst Hannum termed ‘neo-decolonization’.
 This case alone would seem to obligate the international community to continually re-evaluate the circumstances in which the right ought to apply.

SELF-DETERMINATION AS AN IMPERATIVE OF TRANSITION 
It is clear that self-determination is itself a right in transition, in the sense that it manifests in  various ways depending upon a people’s circumstances. But can the right also be seen as an imperative of a larger process of transition? 

The literature on transition in the North of Ireland is extensive and continually growing. It is a ‘society in transition’ in that it is moving from a period of conflict to one of peace. Australia, in contrast, is not regarded generally as a ‘society in transition’. However, I would argue that transition is an ongoing process taking place simultaneously at various levels of all societies. For example, the relationship between Indigenous and non-Indigenous Australians has been in transition for over 200 years. 

I argue that self-determination is an imperative of transition, in both the Irish and Indigenous Australian contexts, because both communities identify the absence of the right as an obstacle in their paths, as they seek to overcome injustices. Indeed, the success of the transitional movement will be judged by those peoples in terms of whether they achieve self-determination. Also, self-determination has an important role to play in a process of transition, because of its capacity to recognise and repair (to some extent) historical damages done. For example, for Indigenous Australian peoples, self-determination offers a means of re-gaining a measure of the power which was stolen from them when Europeans colonised the land now known as Australia. 

In the Irish context, Colm Campbell, Fionnuala Ní Aoláin and Colin Harvey have argued that the Good Friday Agreement must be seen in the context of the legal imperatives of transitional justice. They see law as a significant constitutive force during transition.
 I would argue for a deeper engagement with the international law on self-determination, in both Ireland and Australia, in recognition of that right’s status as a legal imperative of transitional justice. It seems fundamental that these two peoples, who share a history of dispossession in their own lands, are entitled to determine their own destinies, and that the achievement of this entitlement is a pre-condition of moving towards more just societies in both Ireland and Australia. 

SELF-DETERMINATION AS A FORM OF RESISTANCE
Another way in which self-determination can be identified as an imperative of transition is through its association with resistance movements. My argument here is that transition is a fluid process, which draws energy from movements within a society which seek to bring about change. James C Scott sees the study of ‘resistance’ as the study of power relations.
 Resistance is any form of activism which seeks to alter the prevailing power relations in a given society. Scott’s view draws from Foucault’s comment that ‘where there is power, there is resistance…’
 Indeed, for Foucault, the point of engaging in political struggles (such as self-determination movements) is to alter power relations.
 

For Irish nationalists and Indigenous Australian peoples, self-determination is a tool of resistance against the structures of neo-colonialism which continue to deny their collective rights. This is because self-determination empowers those peoples, and others, to determine their own destinies. 

To develop this idea of self-determination as a form of resistance, I look to Nathaniel Berman’s argument that the recognition of a ‘people’ is a form of discursive reconstruction.
 Such a reconstruction is a form of resistance. To construct itself as a ‘people’, a community must resist government-forced characterisations of them as something less. So, for example, Indigenous peoples in Australia resist government suggestions that they are a ‘minority’ rather than a ‘people’. 

SELF-DETERMINATION IN IRELAND 
I will move on now to a discussion of self-determination in the contemporary Irish context, and a practical example of the neo-colonial context in which the right is asserted by Irish nationalists. 

Some theorists argue that Irish nationalists ought to content themselves with a lesser form of self-determination than the unification of Ireland. They would argue that recent developments to protect human rights are sufficient to account for the history of anti-Catholic/anti-nationalist discrimination in the North. However, as the Good Friday Agreement confirmed, provisions which enable the exercise of group rights are necessary where individuals have been denied their human rights on the basis of their community membership. 

Indeed, as Brendan O’Leary argued, in his commentary on the Agreement, even the British state now recognises the authority of the principle of Irish national self-determination. He said:

‘The Agreement is a treaty between two states and it is based on Irish national self-determination as well as British constitutional convention. The United Kingdom officially acknowledges in the Agreement that Northern Ireland has the right to secede into the Republic on the basis of a local referendum. The United Kingdom also recognizes in a treaty the authority of Irish national self-determination throughout the island of Ireland. 


Moreover, the Agreement’s institutions are being created by the will of the people of Ireland, North and South…’
 

Since the international community undertook neo-decolonisation in the former Yugoslavia, the same level of commitment to the right to self-determination is arguably warranted in the Irish context. As Judge Dillard said, and the Agreement affirms: ‘It is for the people to determine the destiny of the territory and not the territory the destiny of the people.’
 Although I recognise that there has been significant debate over the Irish nationalist claim to self-determination, I would argue that the provisions of the Agreement now establish the legitimacy of the claim. 

However, despite what I would argue is a strong theoretical basis for the exercise of self-determination by Irish nationalists, the right remains to be asserted as a form of resistance against structures of neo-colonial domination.

Ireland was formerly a colony of Britain. The statelet now known as Northern Ireland was established within the area settled during the ‘Plantation’ of Ulster, during a period in which the Irish people were exploited in a similar way to colonial peoples more distant from Europe 

Today, the Northern Ireland statelet operates within a neo-colonialist framework. Laws are made and interpreted by British politicians and civil servants. Neo-colonialism has become a social pathology within the largest local political party, the Democratic Unionist Party. It is possible to view the recent reaction of the DUP to the IRA statement on the cessation of its armed campaign as evidence of the neo-colonial environment within which Irish claims to self-determination operate. 

On the 28th of July this year, the IRA issued a statement which read, in part:

The leadership of Óglaigh na hÉireann has formally ordered an end to the armed campaign…

All IRA units have been ordered to dump arms. 

All Volunteers have been instructed to assist the development of purely political and democratic programmes through exclusively peaceful means…

The British Prime Minister, Tony Blair, stated that the IRA’s decision creates the circumstances in which the power-sharing institutions, established under the Agreement, can be revived.
 The Secretary of State for Northern Ireland, Peter Hain, announced progressive normalisation procedures, designed to reduce Army presence in the North and further the peace process.
 However, the DUP has stated its unwillingness to return to devolved government for at least the next two years. 

In response to Peter Hain’s announcement of ‘normalisation’, DUP leader Ian Paisley said:

The secretary of state may believe that today's statement will bring forward devolution but the reality is that it will delay its return. 

The government's so-called normalisation programme will have a profound effect on the political process in Northern Ireland. 

It is a surrender to the IRA and is further evidence of bad faith on the part of the government. 

We are appalled at the dishonest and dangerous approach of the government with today's announcement of 'normalisation' and we want to make it clear that it will pay a high price for the approach that is being taken.

The bottom line of the DUP’s refusal to support a return to devolved government is their refusal to share power with Sinn Féin, the largest nationalist political party. The DUP have 33 Members of the Legislative Assembly established by the Agreement. Ian Paisley would take the position of First Minister if devolved government were re-established now. And yet, the DUP are willing to maintain a system of direct rule whereby British civil servants make decisions which have significant effect on the lives of the DUP’s constituents. This position is arguably representative of a social pathology of neo-colonialism, as well as a resistance to the process of transition. It is within such a climate that the right of self-determination is asserted by Irish nationalists. 

SELF-DETERMINATION FOR INDIGENOUS AUSTRALIANS 
I will move on now to self-determination in the Indigenous Australian context. Indigenous Australians demand the creation of mechanisms which enable them to determine their political, social, economic and cultural destiny and identities within the Australian state. This claim is in line with Daes’ definition of self-determination: It means: ‘…the freedom of Indigenous Peoples to live well, to live according to their own values and beliefs, and to be respected by their non-indigenous neighbours.’
 

States have a lot of difficulty with the concept of Indigenous self-determination. Australia has  refused to agree to the Draft Declaration on the Rights of Indigenous People, because it affirms the right to self-determination. This is despite the fact that, as Richard Falk recognises, the dominant ‘selves’ which have exercised self-determination in countries around the world have never included Indigenous peoples.
 Thus the denial of the Indigenous right to self-determination reinforces structures of marginalisation and oppression. 

Indeed, Tom Calma, presently the Aboriginal and Torres Strait Islander Social Justice Commissioner in Australia, notes that some Indigenous peoples see state attempts to temper self-determination with the notion of territorial integrity ‘as leading … to their re-colonisation’. In continuing to assert their right of self-determination, Indigenous peoples are pursuing ‘the politics of decolonisation’.
 So we see, in Mr Calma’s remarks, self-determination characterised as a form of resistance against neo-colonialism.

Considering the ‘internal’ nature of the Indigenous Australian self-determination claim, the achievement of the right ought to be ‘easier’ for Indigenous Australians than it appears to be for Irish nationalists. Unfortunately, however, the right remains to be asserted in a neo-colonial context. The Australian state has so far failed to properly recognise the legacy of colonialism and harm which every non-Indigenous Australian person inherits. 

It is currently estimated that Aboriginal people occupied Australia for 53000 years. The first invasion by Europeans occurred in 1788. Probably around 500 000 Aboriginal people inhabited Australia at this time. Fewer than that number identify themselves as Indigenous Australians today, while the general population has topped 20 million. Since European invasion, Indigenous peoples have suffered massacres, forced removals, theft of land, theft of children, institutional racism and discrimination, and the recent refusal of the Australian government to make a collective apology for the wrongs done. There are no Indigenous people represented in the federal parliament or at the higher levels of the judiciary. Government policy and judicial attitudes are expressive of a neo-colonialist perspective – an attitude that white, middle-class, male-dominated institutions know ‘what is best’ for Indigenous peoples in Australia.  

Typical of this neo-colonial mindset has been the recent, government-forced disbandment of the Aboriginal and Torres Strait Islander Commission (ATSIC), between March and June this year. ATSIC was established in 1990 as the first popularly elected, nationally representative body of Indigenous peoples in Australia. It encompassed 35 regional councils, which then elected a Board of Commissioners, that provided a national and international voice for Indigenous concerns. 

In large part because ATSIC was an experiment in uncharted waters, problems with its structure did develop. For example, the original Chairperson, Lowitja O’Donoghue, noted that the ATSIC Board had trouble representing both regional and national interests.
 The structure required Indigenous representatives to operate in a white framework, which was ignorant of the diversity of Indigenous nations in Australia. However, Indigenous communities and spokespeople advocated a range of ways in which the ATSIC structure could be retained, but adapted, to be made more effective and more representative. 

Instead of listening to these proposals for change, the Australian government chose to disband ATSIC after only 15 years in existence. The government complained that ATSIC represented ‘layers of bureaucracy’, which prevented them from hearing the ‘genuine voice’ of Aboriginal communities, and that ATSIC elections were a ‘waste of money’.
 Indigenous Affairs Minister, Senator Amanda Vanstone, said that Indigenous people were welcome to establish a new body along similar lines, but that it would not receive government funding.
 

On the 1st of July this year, Senator Vanstone stated: ‘We want a better deal for Indigenous Australians and we want to deal with them direct not through government constructed intermediary bodies like ATSIC.’
 From this comment it would appear that, while ATSIC was bureaucratic and inhibitive of real change for Indigenous peoples, the federal government has a direct and personal link with the Indigenous people of Australia. This logic is highly questionable, considering not one federal parliamentarian is Indigenous.

The Australian government has also ‘mainstreamed’ Indigenous services. Responsibility for Indigenous programs has been spread between government departments, making them less accessible. The term ‘mainstreaming’ itself implies a neo-colonial mindset; Indigenous Australians have had enough differential treatment, now they should be ‘treated the same as everyone else’. 

ATSIC has been ‘replaced’ with a National Indigenous Council. This is a purely advisory body of 14 people. Almost all respected Indigenous spokespeople have refused to participate, because it does not provide an effective representative voice. This replacement of an elected body with funds-directing and decision-making powers, with a purely advisory body with no claim to represent any Indigenous communities, is evidence of the neo-colonial mindset which continues to guide white Australian governments in their dealings with Indigenous Australian peoples. 

CONCLUSION 

In conclusion I return to the notion of transition and its relationship with self-determination. One of the key questions to come out of this relationship is: What impact do the practical manifestations of transition have on structural inequalities? I hope that my comments today have shed light on this question in two ways. 

One of the key practical manifestations of transition involves the attempt by some powerful figures and institutions to re-enforce structures of neo-colonialism, which in turn operate to re-enforce structural inequalities. As I have discussed, the past several decades have witnessed an ongoing process of transition in the relationship between Indigenous and non-Indigenous in Australia. The key practical manifestation of this process in recent years, from the perspective of government, has been the re-enforcement of a neo-colonial attitude to Indigenous claims, which regards recognition of Indigenous self-determination as a bridge too far. In disbanding ATSIC and ‘replacing’ it with an unrepresentative, non-elected, purely advisory body, the Australian government has acted to maintain its unequal power relationship with Indigenous peoples. 

In contrast, however, and I believe on a more positive note, another key practical manifestation of transition in both the Irish and Indigenous Australian contexts is the continued assertion of the right to self-determination. Those who claim this right are engaged in an ongoing transitional argument with those who would seek to re-enforce neo-colonialist institutional structures, along with their accompanying structural inequalities. In claiming self-determination, and resisting neo-colonialist assertions that the right has lost relevance in the present day, Irish nationalists and Indigenous Australian peoples give impetus to the ongoing process of transition. They challenge their societies to become more equal, more tolerant, and more just. 
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