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General comments on activities of NGOs in Poland after the year 1989 

in the context of their legitimacy.

For more than twenty years, the significance of NGO’s sector has been growing. The number of organizations has increased in particular countries as well as around the world. Their aims vary from satisfying local needs to solving global serious problems. Their methods include networking, lobbying, organising conferences, using of the mass media, being involved in elections and protests. Such diversity in almost all issues relating to NGOs causes difficulties in formulating their definition and some other necessary generalizations about their types, activities and role in societies. However, this diversity also leads to number of questions concerning legitimacy of actions taken by NGOs, their popularity and influences. 

As the conference seeks to discover the meaning of the transition process and its consequences for states and nations, I would like to focus on one of the aspects of the transition, mainly the ways of people’s participation in creating political reality after turning to democracy. People, who lived in communist countries, were used to see their state as the main provider of services and weren’t taught how to exercise democratic rights as these rights existed only on paper. The transition gave them back the power to decide, to make choices and to speak freely on the political forum. One of the ways to exercise these rights, besides participating in political parties are NGOs. Because of this the question of legitimacy of actions taken by them is often discussed. 

The paper is divided into two parts: the first one concerns “legitimacy”, its definition and a wider meaning. The second one focuses on practical aspects of NGO’s activities in Poland after the transition process in the context of their legitimacy.

Legitimacy

As far as legitimacy is concerned, it means validation, legalization, and in its exact meaning it is understood as a process. During the process, the actions of a particular subject gain acceptance and are justified by some superior aims. The notion is mainly used in the context of legitimacy of the government or the authority. In democratic countries there is a strong conviction that the authority needs Nation’s acceptance and the way to show it are elections. In this way the Nation shows its will, which equips the government with legitimacy.

So legitimacy appears when people accept the validity of the law or a ruling or the validity of a governing regime
. This definition cannot of course be applied directly to question of NGO’s legitimacy, but in terms of organizations, legitimacy may be defined as ‘the particular status with which an organisation is imbued and perceived at any given time that enables it to operate with the general consent of peoples, governments, companies and non-state groups in particular country or around the world’
. 

There are two types of legitimacy: formal one (so called derived from law) and generated one and these two types create the particular status of NGO. The first one implies authorization of the state, in which NGO was created, to be able to take any action. In other words, it has to be registered in order to gain legal personality and act lawfully. Registration requirements, which should be fulfilled by NGO, are prescribed in the domestic law of states and may differ depending on the country. It follows that if it enjoys legal status it is mainly under its domestic law and not in international relations. This kind of legitimacy comes from law, from particular state’s actions consisting of registration of organization after fulfilment of all requirements needed.

The second type of legitimacy derives mainly from morality. “It is generated by veracity, tangible support and more intangible goodwill”
. It has a different dimension, more practical one and has also a different source. As it was mentioned before NGO’s need registration and authorisation of the State in order to operate. Then, they are deemed to be legal at the national level and legitimated to act. If organization gains such State’s act and gains also legitimacy in moral meaning – I mean special support of people, it may be deemed to be fully legitimated.

As Hugo Slim states: “legality is only a small part of an organisation’s fundamental legitimacy”
. Legitimacy of NGO should be both: legal and moral and the second one is of high importance, although it should be stressed that the second one cannot exist without the first one. Good examples are human rights organizations. Their mission to bring to an end human rights violations is derived from moral values like human dignity, impartiality, justice and freedom. This gives them ethic legitimacy to act, which is important, as they are no longer only ordinary organisations among many similar ones.  

Consequently on the international level, NGO’s legitimacy derives from their legality in the international law and from the acceptance of their activities by recognized, legitimated, international bodies like the United Nations. NGOs with consultative status, even if they are very specialized and rarely asked for consultations, deem to be effective, reliable and legitimated.

Above considerations prove that legitimacy may be granted (legal one, as well as moral one), may last, may be “stronger” and “weaker” (mainly the moral one), may refer to all actions of NGOs or only to some of them and in the end may also stop (which is much easier with the moral one, than with the legal one). 

NGO’s in Poland

The NGO’s sector is also in Poland called the third sector as this is the area functioning close to the activity of the state in forms of the public administration and the free market. The third sector, which in post –communist countries such as Poland, started to be the voice of people and their way to participate in the decision-making process. It cannot be only associated with NGO’s, because it also includes other subjects such as trade unions and the economic or professional self-governments. 

It is often said that the third sector represents the civil society, concept which provides citizens with tools to exercise private initiative and mainly the aim to achieve, also but not only for countries after the transition. For example in the announcement of Australian Conservation Foundation we may found that Australia will be civil society by the year 2050. What does it mean? The civil society guarantees a high level of community engagement in decision-making processes and the same level of trust in institutions. It has two important functions: firstly creates the possibility to act for the society and secondly influences the people’s feeling of being a part of the Nation. The second function of the third sector is often mentioned in Poland, where many years spent under the communist regime almost killed the zest for life in the society, where people can feel safe and feel like at home. 

In Poland NGO was first defined legally on April the 24th, 2003, when the law on public benefit activity and volunteerism came into effect. The law defines NGO as a legal person or a unit without the legal entity, created on the basis of legal regulations. They are non-profit organizations and include foundations, associations and federations. The law adopts a very broad definition of the non-governmental organization. Besides associations and foundations, the third sector also includes other subjects such as trade unions and the economic or professional self-governments. 
Associations operate according to the Law on Associations, which came into force in 1989, and which enables the existence of: 

• associations with legal entity (majority), 
• associations without legal entity,
• federations (umbrella-type organizations).

An association with a legal entity is the main form for citizens' activity in Poland. A court registration is an obligatory requirement. To establish an association without legal entity one doesn't need to register in the Court, but has to inform the local government, instead. The work may begin if the local administration doesn't raise an objection within 30 days.  The Association without a legal entity is not very popular in Poland, even though it is easy to establish. It is due to the fact, that such associations face a lot of limitations; for example they cannot have bank accounts, cannot conduct business activity, accept donations nor organize public collections. The only sources of their income are membership fees.

Foundations in Poland operate according to the Law on Foundations, which came into force in 1984. Any individual and legal person (including an association) can establish a foundation. In order to operate, foundations need to be registered in the Court. 
The most common are foundations with the initial capital equal to 250 Euro. The basic characteristics of a foundation are: court registration, legal entity, lack of legal requirement for the minimal initial capital, possibility of conducting bussines activity.
A federation in the Polish law is an association of associations and other non-profit, legal entities. Nowadays, this type of NGO becomes more and more important in the development of the third sector, especially for the purpose of advocacy. Besides, it is the only legal way to gather a lot of separate organizations into bigger "umbrella" structures
. 
The transition process in Poland in 1989 opened the political reality for the third sector. However, it should be stressed that this date doesn’t mean the birth of citizens’ activity, because it has existed since 1899, when the first Polish association was created. But this activity was a subject of legal control and limitations, like in 1952 when all foundations were disbanded. The year of transition, 1989, means the change of State’s practice into a more liberal model, based on court registration of entities and real, not only declared freedom of NGO’s.

Statistics show that the number of organisations between 1989 and 1993 increased by almost 220 % and after this period reached a stable level of increasing: 115 %. At the end of April 2004 the REGON register
 listed 45,891 associations and 7,210 foundations.
NGOs in Poland operate mainly in the area of sport, tourism and hobby, then education and culture, social aid, art, ecology and legal services including activities in area of human rights
. 

During the first period of transition, until 1993, characterized as a great spread of social energy, operated mainly associations with the political background, which leaders treated NGOs as the first to step to enter political parties and start a political career. Additionally, NGOs were chaotic, without any cooperation with public sector, were not trustworthy as they were associated mainly with leaders, who were realising their own ambitions. Their policy was based mainly on improvisation, rather than organised activity. So the number of organisations didn’t reflect their quality. The lack of experience on the side of NGOs caused the lack of legitimacy. After these difficult beginnings and experiences of young democracy, NGOs started to learn how to work in the new reality. Some help from Western countries, international NGOs and special programmes explaining how to “use” democracy allowed the Polish third sector to take a big step forward. The rules of partnership, among organisations themselves and the public sector and the rule of support became more important. However, still it is noticed that the cooperation between NGOs and the public sector exists only on the lowest level of administration, mainly within self-governments and it is very weak on the higher level. 

What are the other conditions influencing the “level” of legitimacy of the Polish NGOs? The conditions of people’s support depend mainly on activities of particular NGO. If NGO represents their interests, speaks about their problems, tries to help, it will consequently gain more support. The closer the organisation is to the society, the more legitimacy is granted from it. Also the knowledge and competences of members of the organisation should be taken into consideration. Their professionalism, their contribution to work and help, their responsibility – all these factors create the general picture of an organisation. If we add transparency, accountability and application of democratic standards, the view will be perfect, but...

The critics of the third sector often say that there is the lack of democracy in NGOs. Indeed, when taking into consideration their structures or procedures of voting and taking decisions, the rules of their functioning are not so clear. For example, GO’s are obliged to obey rules prescribed in statutes; they have well-established law-making bodies, executive bodies and internal control. As they represent governments, they are also responsible in front of the people for their actions, so they publish reports and put much attention if all their activities comply with the. They have to give access to information in the easiest possible way. In other words – they must be transparent. NGOs don’t “carry such burden”. They don’t have to be afraid of the results of the next elections, because their leaders don’t stand for them. So often their internal organisation lacks democratic standards, which guarantee accountability and in consequence also legitimacy. As a matter of fact it is hard to say precisely how decisions in some NGOs come into being, who represents them and if they have any controlling bodies. But is it also possible for all of them to transform into democratic organisations? It would require major reorganisation and adaptation to new requirements. However, it must be pointed out that merely existence of NGO’s broadens effective representation and can enhance pluralism and functioning of democracy
, although not all of them are democratic in structure. The strongest argument in discussion about activities of NGOs in Poland refers to legality of their actions, namely the sources of foundation’s capital and because of this the question of transparency becomes important. The answer to such critics from part of NGOs was the text of Charter of NGOs prepared by Nongovernmental Initiative Forum. The document emphasizes the rule of law and transparency of actions of NGOs as the most important issue.

NGOs are also composed of private persons, who are granted even more freedom than state actors and they get consequently more power. Adding to this the globalisation effect, namely losing by the states part of their sovereignty, the result appears quite clear: the non – state actors can act more freely. And the more power they have the further their activities can go. So they need also more legitimacy for actions, which consequences can be far-reaching. But it should be stressed that, besides involvement of NGOs in some spectacular actions, they are rather far away from the decision-making process, relating to for example the security of the country.
Coming to conclusions, some important points should be stressed. Firstly, NGOs answer the society’s needs and it makes them closer to these societies. They can offer knowledge, skills, enthusiasm, they speak about problems, try to solve them and this provides them with greater legitimacy and also responsibility for the actions taken. Secondly, we have to answer the question, who are the activists of NGOs? They are people, our neighbors, teachers, our family members and also we are. So these organizations give us a possibility to be active and create the framework for our activity. They give us also the power to participate in the decision-making process.

Thirdly, besides all successes of NGOs and their growing importance they are still weaker subjects of law than states and inter-governmental organizations, which negotiate treaties and create international relations. They are so, even though they adapt better to the challenges of the globalization together with subjects such as regions and corporations and even though their role was many times noticed. So the question of gaining and keeping legitimacy becomes of great importance for NGOs which are aware of it.
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