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Justice and the Aftermath of Conflict

Brian Gormally

Introduction

The aftermath of conflict leaves a range of legal and political issues to be resolved that relate to justice. It appears to be common ground amongst many of those with practical experience and theoretical knowledge about peace processes and international law that some “just” closure is necessary before a conflict can be regarded as finally over. In this context, “justice” also tends to imply “truth,” that is a full disclosure of all the “crimes” committed by combatants during the conflict. This idea is summed up in the phrase: “Before a new leaf can be turned, the old leaf must be read…” Unfortunately, there is no consensus, at least in Northern Ireland, on the character of the justice or the truth that may be appropriate to close the conflict.

The fundamental problem is that there is no agreed legal interpretation of the nature of the conflict. Furthermore, in so far as the conflict was waged by the State within a certain legal framework, it is inconsistent with the reconciliatory measures appropriate to a peace process. We will elaborate on these points.

The legal framework of the conflict

Theoretically, from the strictly legal point of view, the entire conflict has simply been an extended crime wave. The legitimacy of the actions of the State in waging the conflict – the use of force, arrest, trial and imprisonment – was based on the criminal law. Of course, that criminal law was modified to deal with the particular reality of the conflict, drawing on and amending the “special” powers that Northern Ireland has never been without. One might have assumed from the fact that “emergency” powers and procedures, involving derogations from international norms of human rights, were used that a legal framework more appropriate to internal political conflict was developed.

By that we mean an avowedly “political” or genuinely “emergency” framework that would recognise the quasi-war reality of the situation. Even if this did not amount to a “Protocol II” definition of the conflict, that we will discuss below, the “special” character of such a legal framework would clearly allow for special measures at the end of the conflict. To take one example - the use of internment without trial, with the suspension of normal rights involved – would imply the unconditional, or at least administrative release of those incarcerated at the end of the conflict. Because there was no “justice” involved in their imprisonment, there would be no “injustice” perceived in their release, whatever their actual crimes. Perhaps because of this, and after a short-lived attempt to put some semblance of due process around it, internment was dropped as an active measure early on in the conflict.

In fact, the alternative to such a recognition of the political character of the conflict was an ingenious process of modification of the criminal law to remove many safeguards while retaining the apparent legitimacy of simply punishing wrong acts whatever their motivation.

The core of this position is expressed in the definition of “terrorism” in the Northern Ireland (Emergency Provisions) Act 1991.
 In Section 65, “terrorism” is defined as “the use of violence for political ends…” However, this is simply a definition for the purposes of general interpretation. Specific offences of terrorism are defined, either by description in the Act itself, or by reference to a Schedule of offences, already existing in the “ordinary” common and statute law, appended to the Act. The effect of an offence being “scheduled” is to trigger the special, “emergency” system of extended interrogation, no-jury courts, increased admissibility of confession evidence - all designed to suppress terrorism. However, most of the offences in the Schedule can be “de-scheduled” by the Attorney General for Northern Ireland.
 In practice, this allows a particular case of murder, for example, to be taken out of the system designed for terrorism if it plainly has nothing to do with the political conflict.

So, in the one Act, we have a “political” definition of terrorism but an administrative, discretionary means of triggering the use of special powers which, moreover, uses as its basis, ordinary criminal law. This ambiguity allows the state to maintain the view that persons are prosecuted only for their offences against criminal law while, at the same time, in practice invoking a separate procedure for those with political motivation.

Whether or not this was an appropriate legal way in which to wage the conflict, it certainly poses problems at its end. The early release of prisoners, for example, though it relied on “scheduled” status as the main criterion for eligibility, and so avoided overt recognition of political motivation, nonetheless represented a significant breach of the criminal law framework. Hence the frequent lament that “political expediency,” however necessary for peace, had to override “justice” in these cases.

This framework is also wholly inadequate to deal with the question of victims of the conflict. To apply it strictly would mean that only those victimised by adjudicated crimes would achieve victim status. That would rule out the vast majority of those who believe themselves to have been victimised by state forces – where there has been no criminal trial – as well, of course, those killed or wounded while admittedly on “active service.” The attempt to include all those who suffered in conflict-related violence in the category of victim is equally contentious. Some people find the apparently humane, inclusive definition of victims approved in Sir Kenneth Bloomfield’s report, which ignores the criminal law aspect, fundamentally unjust because the inclusion of “terrorists” is seen as discriminatory against “innocent” victims.

These examples of already current issues demonstrate the difficulty of applying this framework to the job of achieving “justice” and reconciliation. Indeed, within a traditional criminal law paradigm the concepts are contradictory. If someone commits a crime, there is a legally prescribed process for trial and punishment. When the right person receives the right punishment, that is justice. Not only is reconciliation between perpetrator and victim inappropriate and irrelevant, it is actually subversive of justice – unless it is on the post-punishment basis of true remorse and penitence.

If the legal framework within which the conflict actually took place is inadequate to deal “justly” with its aftermath is there a more effective alternative?

The Protocol II Option

Let us briefly consider the alternative legal framework suggested by Protocol II of the Geneva Convention.
 It is designed for the “protection of victims” of internal armed conflicts that have some of the characteristics of war, just as the overall Geneva Convention is about the protection of victims and the proper treatment of combatants in international war. Protocol II applies to armed conflicts:

“which take place in the territory of a High Contracting Party between its armed forces and dissident armed forces or other organised armed groups which, under responsible command, exercise such control over a part of its territory as to enable them to carry out sustained and concerted military operations and to implement this Protocol.” (Art 1(1))
The British Government, which only ratified the Protocol in 1998 and entered a number of reservations, has always denied that the Northern Ireland conflict came within this definition and many lawyers would agree with that. It is interesting, however, to look at the possible effect of applying its framework to the debate on justice and reconciliation. 

An immediate problem relates to the definition of victims of the conflict. The Protocol does not attempt a formal definition but is concerned to protect different groups of people in different circumstances. So, it makes fairly detailed statements about the treatment of prisoners – and is firm about their release as soon as the conflict is over
. The analogy is clearly with prisoners of war, not criminal convicts. It also condemns deliberate attacks on the civilian population as well as individual civilians. However, in the section on “Fundamental Guarantees” it extends general protection to: “all persons who do not take a direct part or who have ceased to take part in hostilities…” 
The implication is that those who do take part in the conflict – and no distinction is made between State and non-state forces – are not protected by law against the effects of the conflict. In this legal context then, unless they suffer some harm that is otherwise against the standards of human rights or humanitarian law, combatants cannot be defined as victims. In most circumstances then, the families of neither security force nor paramilitary casualties would be regarded as victims – we understand that it is no breach of the norms of humanitarian law to engage in open warfare with other combatants.

It may be that the concept of “victim” is not a necessary part of reconciliation – soldiers on opposing side in an inter-national war can be reconciled without regarding each other as victims. However, it is suggested that the paradigm shift necessary to look back on the conflict as a sort of internal war – in spite of the colloquial use of that term by some elements – would be too difficult for too many people. One should note that this difficulty would appear not just for those who, to generalise, supported the State in the conflict. Those who wish to see the State brought to account for alleged misdeeds tend to judge it by the standards appropriate to applying the criminal law rather than fighting an internal war. For example, to engage in a surprise ambush of armed opponents with the aim of killing them would be an unexceptionable act of war. If no state of war exists, however, if the security forces carry it out it may be a criminal breach of the law on the use of lethal force, and if the “terrorists” carry out the ambush it will certainly be described as murder.

There appear to be insuperable legal and practical difficulties with adopting the Protocol II scenario as a post-hoc legal framework for the conflict. However, international humanitarian and human rights law are beginning to develop principles and standards for post-conflict justice processes.

The international human rights framework

This is not the place for a detailed exposition of the relevant international law. The main points of the treaties, commentaries and resolutions are, however, fairly clear. First, violations of human rights or humanitarian law should always be properly pursued. Second, amnesty or impunity should only be granted in the most exceptional circumstances and after full investigation and disclosure. Third, a lack of this formal justice will distort society and prevent genuine reconciliation.
. 

What is also fairly clear, however, is that the international legal literature is mainly concerned with violations of human rights by states. The principle is that where a state has been engaged in the wholesale oppression of its people, or a section of it, it should be thoroughly reformed, the guilty individuals weeded out and held to account and firm measures put in place to prevent repetition. 

There are three good reasons why special processes to investigate state abuses are necessary. First, though the damage to the victim is the same, the damage to the rule of law is much more serious if the perpetrator of a crime is a police officer. Breach of law by those mandated to uphold and implement the law clearly weakens public confidence in the rule of law. 

Second, the criminal law and investigative processes led by the police are there to deal with actions by criminals. If the alleged perpetrator is a police officer or soldier – and particularly where the allegation is of organised and sanctioned criminality within these forces – these processes are likely to be less than effective.

Third, the state endures. It is to be hoped that the IRA and other paramilitary groups will, at some point, go away. The state, however, is always with us. Unfinished business in terms of allegations of past illegalities is bound to affect confidence and trust in the future.

It is hard to argue against this principle and, indeed, in Northern Ireland a number of enquiries, most notably the Saville enquiry into Bloody Sunday, are engaged in investigating certain alleged abuses by the State. 

However, we cannot ignore the reality of our conflict. In Chile, the Rettig Committee found that 2,279 people had died for “political reasons” and that 95% had been killed by state forces. In Northern Ireland only 20% of our conflict casualties were killed by security forces, the rest being victims of various paramilitary organisations. The simple fact is that, while there are excellent reasons for particularly holding the state to account for human rights abuses, to do that and ignore the abuses of “non-governmental entities” would be counter-productive in terms of reconciliation. 

International law gives us little guidance in this situation. The main subjects of such law are, of course, states and those who act on their behalf. In a Protocol II situation, non-governmental entities waging internal war could be held to account for their actions. In a conflict such as that in Northern Ireland it seems as though the actions of paramilitary organisations fall below the horizon of international human rights and humanitarian law.

In these circumstances, it is clear that, while the Government has an obligation to ensure that past abuses by its agencies are investigated and remedied, international law is not adequate as a framework for an overall process that offers both justice and reconciliation. In general, it appears that formal, “black letter” law fails to give us a framework within which to construct such a process. That does not necessarily mean, however, that we have to abandon the search for justice.

Restorative Justice

Restorative justice, though drawing inspiration from the practices of diverse aboriginal societies, operates today as a powerful theoretical and practical critique of retributive criminal law. It is founded upon a number of principles that, together, amount to a transformed understanding about the relationship between the individual, the community, crime and the state.
 

First, is the view that crime is fundamentally a violation of people and interpersonal relationships rather than simply a breach of the criminal code. The focus of intervention is the relationship affected by crime, and restoration involves a continuum of responses to the needs and harms experienced by victims, offenders, and the community. 

Second, restorative justice maintains that crime and antisocial behaviour create obligations and liabilities.  Offenders are encouraged to understand the harm committed and obligated to make things right, as much as possible.  Victims must have every opportunity to participate in defining these obligations. Since local communities bear a responsibility for the welfare of all of their members, communities are encouraged to support victims but also to integrate offenders into community life and to ensure that they have the opportunities to make amends to their victims. 

Third, restorative justice seeks to heal and put right the wrongs.  This means meeting the needs of victims for information, validation, restitution, testimony, safety and support, a recognition that offenders themselves may have been harmed and a need for monitoring and follow-through in order to maximise healing, recovery, accountability and change.

How could we apply those principles to the violent political conflict that we have endured? First, we might say that the violence – state or non-state, legal or not -  represented a complete breakdown of the social contract, a violation of the basic understanding of how we should live together. Something was torn apart that needs to be put back together.

Second, we could legitimately say that the use of violence creates an obligation to the victims. Whether or not someone considers their use of violence justified, their actions harmed someone else, usually including people other than the actual target. It is right for people to take personal and individual responsibility for the exercise of violence even if it was legitimated by the law or a “just cause.”

Third, the interests and needs of victims are emphasised. Compensation and practical support is important, but so is the opportunity to tell their story and to be taken seriously. It may or may not be possible to effect a reconciliation between individual perpetrators and victims, but the opportunity to vent feelings and then to make a common, if separate, commitment to a new social contract may be sufficient.

The “justice” in restorative justice does not lie fundamentally in the sufficiency of reparation or the mechanisms of reintegration. It lies in the re-commitment of all concerned to a fair and just society, the active re-building of right relations and the taking of common responsibility for the future.

Of course, restorative justice is based upon a voluntary process of negotiation and mediation. It can only apply in the context of a peace process – the willingness to bring a conflict to an end through political negotiations. The fundamental elements of that process in Northern Ireland included: a recognition that military victory, or indeed significant progress, was impossible; a consequent willingness to enter political negotiations; the all-inclusive character of those negotiations; opening up the path to political progress for ex-combatants and the final Agreement representing a new social contract between the state and its citizens.

It is arguable that the peace process itself was an initiative of restorative justice. In the peace negotiations – conducted by parties elected by a special system designed to ensure inclusivity – we can see signs of the classic restorative justice “conference” or “meeting.” All the parties to the breakdown of social relations, including the State, were represented and the aim was to resolve the problems. The Belfast Good Friday Agreement can be seen as the agreed package of restoration and pledges of future behaviour that restorative justice looks towards. In this context, for example, we can see the release and reintegration of “unrepentant” prisoners not as an affront to justice but as a contribution to restorative justice. We would argue that this is as high a form of justice as that meted out by the traditional retributive system contained in traditional “black letter law.”

It is, of course, seven years since the Agreement was made. Much of the “reform package” is in place and, in spite of occasional violence, the conflict is effectively over. We have not yet, however, reached full agreement on putting into practice the vision of a new society with a shared allegiance to a shared state. It is arguable that one of the lacks in the Agreement was a mechanism for a process of reconciliation that also satisfied the demands of people for justice. It is to the concepts of restorative justice that we must look if the structures of traditional justice have proved inadequate.

The general applicability of these concepts to a post-conflict reconciliation process hardly needs labouring. What might need emphasis is the forward-looking character of the justice involved. Certainly, restorative justice requires a person to take responsibility for his or her past actions – but only in terms of recognition of the harm done to someone else. Whether the action was legally a crime, or an abuse of human rights, or indeed “right” or “wrong,” are not in themselves significant. What counts is to understand and recognise the damage caused to other human beings and to make a commitment that it will not happen again. In other words, a sincere and demonstrable commitment to a peaceful and just future replaces a formal, criminal adjudication on past misdeeds.

To make the potential consequences of this approach explicit, we might say that open and detailed disclosure of responsibility for past acts and an effective dismantling of military capability might replace the need or desire for prosecution of paramilitaries. Some argue that “confession” by armed groups is unlikely. We need to recognise that confession is an admission of moral guilt whereas disclosure represents a taking of responsibility for the consequences of past actions – they are different things. By the same token, disclosure of past actions by state agencies and foolproof systems to prevent any future abuses might replace the need for individual enquiries into the past.

We ought to note that this amounts to a demand for full exposure not impunity. Nor does it in any way derogate from the state’s obligations under international human rights law that require it to investigate and punish major human rights abuses. It is important to stress that this suggestion of a restorative process is about reconciliation when a conflict is over and a peace agreement in place.

We also ought to note that, while restorative justice can be complementary to criminal or human rights law, the boundaries must be clear. So, for example, it would probably be necessary to guarantee immunity from prosecution for those taking part in such a restorative process, at least in respect of any statements or admissions made in the proceedings.

In fact, in our circumstances, it might make sense to propose a restorative process as a complete alternative to any traditional legal process. This would be contrary to the South African experience, for example, where the threat of prosecution was one of the main incentives for people to make disclosure to the Truth and Reconciliation Commission. In Northern Ireland, however, the threat of prosecution simply lacks credibility. As far as alleged perpetrators from state forces are concerned, it is generally accepted that only special enquiries will discover anything close to the truth and will likely have to offer immunity to participants. For other perpetrators, if the criminal investigation and prosecution processes have not caught them yet, it is unlikely they will in the future, even if anyone would think the pursuit worthwhile with early prison release in operation. Arrangements for “on the runs,” will most likely involve some form of immunity from prosecution.

The consequences of this are that any proposed process will have to be voluntary, or at least without any legal compulsion. That is, in fact, a logical result of recognising the inadequacy of traditional legal frameworks for a reconciliation process and accepting the restorative justice approach. Restorative justice is most effective when participation is voluntary and involves an informed decision to be reconciled to the community at large.

On the other hand, this voluntary character does not necessarily imply that the process would have no consequences in the formal legal sphere. It might be feasible to offer amnesty, that is the expunging of the criminal record, for those perpetrators who participated in the process. The offer of immunity from civil proceedings might also be significant in some circumstances.

It may be helpful to work through a scenario using a possible structure that would utilise restorative methods.

A possible process

Eligible cases

· Where the victimisation involved death or serious injury to some person (some criterion of seriousness would be necessary)

· Where there had been no, or a plainly inadequate, investigation

· Where there had been no criminal trial

· Where the trial was “incomplete” (i.e. where only some perpetrators were involved)

· Where the results of a trial are contested (by any party).

Those with standing to initiate a case

· Next of kin of any person killed in connection with the conflict

· Any person seriously injured in connection with the conflict or their next of kin if since deceased

· Any person prepared to take responsibility for an act of violence leading to death or serious injury, whether it appeared to be, or was adjudicated to be, legal or illegal.

The process

A number of commissioners might be appointed to lead and chair each hearing. They might or might not be lawyers but would have to be experienced in mediation processes and acceptable to all sections of the community. Legal representation would not be allowed – it would be designed as a mediation process and none of its proceedings could be used as evidence in any formal legal action. 

The normal process might be for the commissioner to open the public proceedings by asking for a statement from the victim(s). Such a statement could include their view of the facts of the case and their opinions and feelings about it. An important issue is whether victims should be allowed to name alleged perpetrators - under privilege or at all. There are obvious dangers in allowing names to be named and the potential for abuse. On the other hand, the ability to do this publicly might be a powerful incentive for victims to participate and those named would generally wish to either contest the allegation or explain their actions.

After the victim statement(s), the question might then be put: “does anyone wish to contest this account, explain or take responsibility for the acts described?” Any subsequent statements taking responsibility could also include a version of the facts, an account of motivation and any feelings on the subject. There might also be encouragement to include a statement about future commitment to peace. A decision would have to be taken as to how close to the actions a perpetrator (or, perhaps, “responsible person” would be a better term) might have to be to be eligible to take responsibility. Could a security force or paramilitary officer, for example, take responsibility for all the actions of persons under his command in a certain area at a certain time? Would that vitiate the process or help it move forward?

If there was no responsibility statement, and no participation from any alleged or admitted “responsible person”, the victim statement would stand as the formal record of the incident and the commissioner would make a declaration to that effect. If the case was initiated by a “responsible person,” the order of the statements would be reversed.

If there was full participation, and if both parties agreed, the commissioner would then initiate one or more mediation sessions. There would be no fixed aim for these meetings and it would be up to the commissioner to decide when the process had progressed as far as possible. However, possible outcomes would be agreement (or not) on the facts of the case, an understanding (or not) of the motivation of all actors and a common commitment to future peace and justice.

The commissioner might end the proceedings by making a simple statement recording the agreements and disagreements on facts, feelings and the future. If the perpetrator had taken responsibility for acts that might amount to crimes, the commissioner could declare a grant of amnesty for the relevant acts. This might have tricky legal aspects and it might be necessary for the commissioner to have formal legal advice and for the amnesty only to come into effect after a detailed examination of the record of the statements given. However, the principle would be generosity in extending amnesty to all possible offences connected with the acts described.

The pros and cons for potential participants

For victims, whoever the perpetrators, the major incentive would be to “have their say,” publicly ascribe responsibility and gain recognition for their hurt. Where no perpetrator had been brought to account, it would allow them to issue the challenge to take responsibility and, if it were not met, their account would stand on the record.

Some victims might, however, see this process as a sell-out, denying them the opportunity, however remote, of seeing retribution meted out to perpetrators. This would include those who insist on the total investigation of all alleged state abuses as well as those who insist that punishment by the criminal law is the only form of justice. The only way of overcoming these attitudes would be by convincing those that hold them that restorative justice is an appropriate paradigm within which to seek for truth, justice and reconciliation. It might be argued that the extent of the success of that project would be the extent of the acceptance of the concept of reconciliation itself.

For perpetrators or “responsible persons,” the pros and cons would vary depending on their status. For ex-prisoners, the offer of amnesty would be an incentive as the possession of a criminal record leads to serious negative economic and social consequences. For those who would contest the verdict handed down to them by a criminal court, this process would offer an opportunity to publicly oppose it, if not change it. If the “OTR” situation had not been resolved, this would enable such people to achieve immunity from prosecution and then amnesty. For those not convicted nor sought for any crime the only incentive for co-operation would be the desire to contribute to the process of reconciliation. Clearly, if victims were allowed to identify alleged perpetrators, such people would, as we have noted, have an incentive to contest or explain the allegation.

It may be objected that those with the least incentive to participate are serving or former security force members who might have been guilty of crimes or human rights abuses. Very few have been made amenable to the criminal law and some of those have been protected and cosseted by their former employers. They are not in any practical danger of prosecution.

There are a number of points to be made in response to this argument. First, we have noted that there is an obligation on government to ensure adequate investigation of possible past abuses as well as future safeguards. In so far as it is practical and reasonable, possible gross abuses should be followed up by formal investigative processes. Second, there will be political pressure on the government and its employees to participate both in order to support reconciliation and to avoid public obloquy. After all, if an allegation was made by a victim that their loved one was illegally killed by security forces in a particular place at a particular time, unless someone came forward to contest that view, it would stand on the record. Third, the fact that many members of paramilitary organisations were convicted and imprisoned does not wipe the slate clean for those organisations. There were many actions for which no-one was held responsible and for many people these are just as much a running sore as unresolved state abuses. 

The major disincentive for anyone participating in such a process may be identified as the perception of risk. Some may think that they will be at risk from opposing paramilitaries or perhaps state forces if they are identified as the perpetrators of certain deeds. Certainly the demands of security force witnesses for anonymity and secrecy at the Saville Enquiry have emphasised that. There is nothing to be done about this except to hope that time will decrease its impact. It might be possible to allow anonymity in public hearings, but secrecy and talking from behind screens are not appropriate for mediation sessions.

We should also remember that the process of making a success out of a restorative justice initiative would, in itself, be a major contribution to making reconciliation a reality. If everyone in our society were ready and willing to take part in an inclusive reconciliatory process, it would not be hard to devise an appropriate structure. It is the fact that we are not at that stage that creates so many objections to whatever is proposed. To adopt a restorative justice paradigm is to adopt a set of ideas that lead towards a just reconciliation. In that sense the success or failure of a specific institution or structure is the success or failure not of the structure but of reconciliation itself. 

� Original paper from which a shortened version was delivered to the Symposium on Restorative Justice and Peace in Colombia, Cali 9-12 February 2005.


� This is simply the latest version of legislation which, in its present structure, dates back to 1973.


� Actually, under Direct Rule, the English Attorney General who is, of course, a political appointee.





� Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of Non-International Armed Conflicts (Protocol II), 1125 U.N.T.S. 609, entered into force Dec. 7, 1978.


� Ibid. Article 6 Section 5 “At the end of hostilities, the authorities in power shall endeavour to grant the broadest possible amnesty to persons who have participated in the armed conflict, or those deprived of their liberty for reasons related to the armed conflict, whether they are interned or detained.”


� See, for example, Revised Final Report Prepared by Mr. Joinet, Question of the Impunity of Perpetrators of Human Rights Violations, E/CN.4/Sub.2/1997/20/Rev.1 Report of the independent expert on the right to restitution, compensation and rehabilitation for victims of grave violations of Human Rights and fundamental freedoms, UN Doc. E/CN.4/1999/65; Question of the Impunity of Perpetrators of Human Rights Violations (Civil and Political), UN Doc.E/CN.4/Sub.2/1997/20.





� See Mika, Harry And Zehr, Howard: “Fundamental Concepts of Restorative Justice.”  Akron, Pennsylvania: Mennonite Central Committee. 1997


� It might be simplest to define “in connection with the conflict” as “where the act that caused the harm was a scheduled offence or would have been if someone had been tried for it.” In any event, a decision on political motivation is not necessary in our circumstances; there are only a tiny number of “grey area” cases.
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