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With the advent of the XXI century, many States have introduced fundamental changes in their systems of justice for minors. The changes have mostly concerned specific aspects of jurisdictional authority: the potential transfer to adult courts; the types of and options for sentencing; programs for correction; the sharing of information among responsible agencies; discretional concern for the delinquents, not to mention the degree of involvement of the victims. At the same time, attention has once again shifted towards prevention, realization of the fastest interventions possible, rehabilitation, and the use of specialized courts.
Since the passage of a new code on penal procedures in 1989, profound transformations have been reconfiguring the Italian penal process. Elements of the accusatory model have gradually been displacing inquisitory elements, which have long characterized this judicial system.  

Within the Italian debate about youth justice several positions can be highlighted as far as the aims to assign to both the trial and the role of the judges are concerned. The importance of these several positions has recently increased since the minors had been recognized as plain subjects entitled to all the fundamental rights. Among the reasons of the dissimilarities is the different value that the agents assign to the knowledge other than the legal one.
The process of change has been troublesome, however, as readily demonstrated by Italy’s current penal process for minors. This reflects the considerable friction that exists between the values of “maintaining social order,” on the one hand, and “protecting the growth and development of minors”, on the other. It is a non-trivial challenge to balance these two values appropriately during the actual operations of juvenile courts.

The juvenile process, in essence, is less and less about the determination of a fact that defines violation and responsibility. It reconstructs the past and the present in order to hypothesize about the future conduct of the minor, whose behavior is read for symptoms and warning signs of inadequate education and developmental disturbance. The entire juvenile process is permeated by educational objectives
We orient our study with the following question: How well is the “structure” of the juvenile penal process generating sociologically legitimate decisions? To be sociologically legitimate would mean that the structure accommodates these frictions during each juvenile case, so that it becomes the proceedings themselves that can gradually help us understand the underlying issues. If the structure does not meet the challenge, then these complexities remain “black-boxed” and we are left once more to correlate final outcomes with variations in crime policies, as has already been done.  

The theory aspect and the analytical steps of this work will be indicated in outline. In this paper, especially the empirical results we’ll show significants from a view of Sociology of law.


The structure, responsibilities and functionality of Italian juvenile courts have been a subject of active debate for over 20 years. The main issue of contention has been the permeation of these courts by educational goals, which challenge the classically “judicial” nature of courts.  

D.P.R. 448 from the year 1988 is an Italian law that gives considerable latitude to judges in making decisions regarding juvenile offenders. With it they have greater discretion in orienting their decisions towards re-education and correction of the minor’s misguided path, rather than just measuring out punishment. 

D.P.R. n. 448 of September 22, 1998, concerns interventions for minors, promoting a true welfare culture that centers on the “recovery” of minors with minimal recourse to imprisonment and the reduction of punishments. The contents of this D.P.R. reflect a completely new approach to the juvenile issue. The importance attributed to it comes not only from its direct impact on the juvenile affairs it addresses, but even more from the objectives assigned to the process and the substantive and methodological modifications implied by the application of such norms, insomuch as they manifest sometimes as working norms and sometimes as general principles of the juvenile system that in some cases differ from the code of penal procedures. The principles of the new juvenile processing system are inspired by the personal and educational needs of minors. The right to the development of personality, framed as a social interest, constitutes the underlying foundation of the process to the extent that “an interest in the recovery of minors” becomes a higher priority than the punitive function.
In Italy, the perplexity produced by  the application of D.P.R. 448/88 has further stimulated recent debates on justice for minors. The greater discretion assigned to the judge in shaping the process to the re-educational needs of each minor has ignited a debate concerning the implications of the ways in which this superimposition of an additional goal modifies the administration of justice. According to the principal of “strict legality” (a model of law based in the materiality and determinability of hypotheses about the crime, the concrete proof of the responsibile party’s guilt and the certainty and determinacy of the punishment), the attribution of responsibility, the judgment and the punishment devolve from that which was done, not who did it.  Only the facts count, and only violations that are precisely definable as such, so that judgments are based on the proof of an action instead of evaluations of the person at fault
Since the rooted “restorative criterion” of the punishment used to characterise interventions and guarantees has disappeared, a welfare culture centred on the rescue of the minor is emerging. It is based on a limited recourse to imprisonment and on a reduction of the punishment. Even though it is still a matter of discussion this trend focuses on the “interest of the child” which becomes more important than the role ascribed to the punishment. In the present use of the law which rules the criminal justice process (D.P.R. 448/88) the “child’s interest”, taken as a general decision criterion, is still fully undetermined and diverges from those welfare insights it stemmed from.

In the years since this law came into effect, the retributive principle of punishment has effectively been displaced by four more benign judicial outcomes for juvenile offenders. The first is judicial pardon; the second, lack of sufficient evidence; the third, inculpable or “untriable” due to youngness of age, and the fourth, suspension of the trial for a period of probation. 

This general issue - the introduction of “rehabilitative” ends into the “juridical” structure - is a long-lived topic of debate in Europe and the United States. The basic positions in this debate include: neoclassical concerns for preserving “strict legality”; popularly-derived concerns regarding “crime control”; and an ongoing concern with “restorative justice” and the rehabilitation of offenders. All sides of the debate call for serious reform of the process.

This study is oriented around an important element of this debate that is commonly underemphasized. That element is the “structure” of the court process itself, which is about much more than organization, personnel and scheduling.  

The essence of “justice”, it is sometimes said, lies in the process itself, not in the final verdict. If the process does not adequately account for the complexities of “justice” as it intermixes with “welfare”, then the fairness of the decisions themselves is brought directly into question.

We have constructed an empirical investigation into the reciprocal compatibilities and incompatibilities of the maintenance of social order, on the one hand, and the protection of minors on the other. To date, the debate on the juvenile penal process has revolved around modifications of existing models for revising the process instead of considerations of what the minimum requirements might be for crafting a decision structure capable of revindicating the juridical foundation of the process itself.  
Far from coming out of an interplay among the different roles of the process in a strongly fixed decision procedure which could legitimize the final decision as a guarantee for the “child’s interest”, this criterion is based on the reconsideration of each of the role which interpret and use it on the basis of different knowledge and competences (psychology, law, sociology, social policy).

To appreciate the structure of our research approach, consider first why the juvenile courts were brought into being in the first place: because of the “specialness” of the “minor’s condition” – still maturing, still being educated, still dependent on parents, etc. This “specialness” comes up in many complex and controversial contexts: legal doctrine versus its application, the needs of the minor versus the maintenance of public order, punishment versus education, and universalized legal doctrine versus personalized treatment.


The interplay of these profound concerns, however, is not indicated in the final decision, sentence or verdict of a case. Their influence is witnessed, instead, during the many debates and pre-decisions that precede and lead up to each final decision. The quality of a final decision, in this sense, can only be analyzed through the proceedings that lead up to it. 

As we know, the autonomy of the juvenile process has been justified by the peculiar status of minors and their consequent need for “special” treatment.  The “condition” of the minor is used to justify ways of bringing order to contradictions between doctrine and application, between the needs of minors and the need to defend the “system”, between the “punitive” versus the “educational” character of decisions, and between the general principle of legality and the individualization and personalization of treatment and punishment. The final decision, however, fails to express tensions like these, which instead manifest themselves during the actual determination of the “condition” - shaping the decisions, roles and choices that are called upon to define the actual “condition” of the minor for each specific case. As a result, evaluating the efficacy of each decision would seem to call for different criteria than for evaluating the process’s outcome alone. Evaluation criteria have evidenced a “slipping” in many cases, and a series of analyses of this phenomenon have highlighted the progressive proceduralization of judicial decisions (Rohl K., 1997, Teubner G., 1999, Luhmann N., 1995). Presently, within the general context of the weakening of both the guarantee structure of the so-called “letter” of the law as well as the structure of the subject’s rights, to assign the role of balancing informational elements with decisional elements to the procedure means, in effect, to accede to the prodecuralization of the decisions. This suggests that it is up to us to identify a sequence of phases, normatively regulated, in which every actor plays a role defined by predetermined limits, in which one decision follows another in a concatenated way that renders the final decision necessary. In contrast with the ordinary process, the autonomy of the juvenile penal process is legitimated both by the fact that the process itself becomes a criterion for evaluating its own efficacy (educational, rehabilitative, developmental) and through the uniqueness of each minor’s condition that the procedure itself is used to define.  

Looking to the proceedings of the juvenile process, therefore, the investigation begins by formulating hypotheses about the consequences of the following fact:   the doctrine would identify, within the “condition of the minor” as evaluated also from the perspective of the minor’s interest, underlying principles that support the orderly identification of norms and criteria for the decisions reached through due process. This is to be done in a manner that tests empirically whether the special autonomy attributed to the juvenile penal process translates or not into a procedural “structure” that is capable of making sociologically legitimate decisions  possible.   

Proceedings are like a flow of decisions that are regulated and delimited by juridical norms and the structure of roles interacting within it. Within this decision flow, the expectations and alternative decisions linked to different roles are progressively redefined as they gradually arrive to a final decision. The decision has thus been juridically “necessitated” through the subsequent phases and the information they have, step by step, made available. The “story of the proceeding” is thus defined and circumscribed in the end by the sentence or the final decision itself, which emerges from the process as the only “possible” one.

Here we are interested in the choices made during the process, who is making the decisions and what “role” they play within the process, how the process is structured – these and similar factors build up a specific “social reality”, or “decision story”, for each case. Each decision story is shaped by existing norms and procedures, but it is the unpredictable course of the actual process itself that fills out its substance. The characteristic contradiction between principles of legality and the personalization of treatment and punishment is thus translated into different ways in which knowledge and information about minors and their behavior is elaborated and made pragmatically relevant.  


To understand this unpredictability, it helps to acknowledge the existence of many different professional and scholarly perspectives on the “special condition of the minor” – from psychology, sociology, jurisprudence, and other fields. During courtroom proceedings, these different viewpoints are interpreted, negotiated and advocated to varying degrees by different participants. During this collective interaction, the case itself is re-defined over and over until an eventual agreement is reached – a final decision, a final definition of the case. 

In other words, it asks us whether the proceeding inherent to the juvenile penal process in fact constitutes the instrument of the sought-for “specificity” – and therefore a specificity that is defined and “structured” in the course of the proceeding itself. Or, on the contrary, perhaps the specificity of minors is to be interpreted as an instrument that the administration of justice, having failed to specify shared normative qualifications on a substantive plane, has formulated to transfer the “management” of juvenile criminal policies to proceduralized decisions.

In the first case, the question driving the debate on the destiny of the Juvenile courts faces a complex cultural choice that is still being elaborated (a definition of the minor’s interest that includes aspects of the common good); in the second case, the interest of the minor constitutes an “open” formula to be evaluated according to the impact of crime policies

Our data collection began with interviews of “privileged” participants in the juvenile process – judges, lawyers, social workers, etc. From the results of these interviews we pieced together a generalized “decision story”, an abstract conceptual model of how juvenile proceedings unfold over time.   

Based on this generalized “decision story”, we constructed a diagram of its “decision tree”, a flow chart representing choices leading to narrower and narrower choice sets until a single final decision is reached.  This hypothetical diagram includes, as we will see, certain conceivable decisions that were never actually employed or even considered in any of the sample cases.  

The sample cases constituted the second phase of data gathering, in which 35 different case files from the Juvenile Court of Catania were examined, 7 files from each of the 5 successive years from 1998 to 2002.  A “decision story” was constructed for each file. Then, against the backdrop of the hypothetical “tree” from the interviews, a second “decision tree” was constructed to help reveal the actual alternatives and critical junctures of the proceedings from the empirical sample.  

Finally, a comparison of the empirical tree with the hypothetical tree gave us, at last, a rich but condensed perspective on how well the complexity of the “minor’s condition” is actually reflected in the structure of juvenile proceedings. This entailed a careful awareness of the ways in which normative, prescribed criteria were actually applied by various actors during different phases of the decision story.

Three principal stages were identified in the juvenile proceeding – the Preliminary Investigation (GIP), the Preliminary Hearing (GUP), and the Argumentation phase. Each is distinguished by its particular contributions to the progression towards a final decision (critical decision points), and each is overseen by a different configuration of judges.  Each different phase resulted in some cases being terminated and others being advanced to the subsequent phase, so that only 10 of the 35 cases actually reached the final argumentation phase.  

To summarize our findings, the most general observation was that the empirical decision tree was much simpler than the hypothetical tree, mostly due to the standardization of many options.

One striking illustration of this standardization of the procedure is that first-time offenders (with one exception) were always granted a judicial pardon or found with no grounds to proceed for insufficiency of the evidence, irrespective of the gravity of the offense.  

Furthermore, there was a complete failure to consider certain forms of accelerated decision-making – namely, immediate judgment and direct judgment. This seems somewhat paradoxical in the face of another finding – a commonly employed justification for termination of the proceeding was to keep the process short in order to reduce the “criminalizing” effect of the court proceeding on the development of the minor.

Another noteworthy finding was that the same sentence is often justified in different ways at different times, sometimes even due to different interpretations of contradictory evidence. The same justification, likewise, is sometimes used to explain different sentences.   


“No grounds to proceed for insufficiency of the evidence”, for instance, was a final pronouncement encountered in all three phases – the preliminary investigation, the preliminary hearing, and the final argumentation phase.  

There was little or no distinction made in the justifications that were given for the “insufficiency” sentences, even when they occurred in different phases. No references were made to obligatory reports from the juvenile social services, and no references were made to the opinions of the secondary judges present in certain phases but not others.  Some references were made to “tenuousness of the youth’s involvement” in the crime and “infrequency of his deviant behavior”, but these came only when “the criminalizing effect of the proceeding” was the primary justification for the sentence.  


In short terms, it seems that this study indicates three principal avenues for further study, two of which have already been noted:  1)  ways in which the process has become “standardized”; and 2) unsystematic ways in which “insufficient evidence” and the “criminalizing effect of the proceeding” are employed during the process. 


The third and last question that seems to merit deeper research concerns the way in which “duration of the proceeding” or “time” itself could be considered an indicator for evaluating the value and legitimacy of the process. The same concluding formulas are employed during all different phases of the procedure, leaving “duration of the proceeding” and the “composition of the judicial body” as the main determinants. Could the time-based cost of not “distancing” the minor from the process somehow be incorporated into the process itself?  


In light of our findings, what we find ourselves facing is a process structured foremost to prevent first-time offenders from entering the penal process in the first place.  The complex “child’s best interest” seems to have been reduced to an appeal to the “good will” of the participants in the process to not interrupt the growth of a personality that is still undergoing development.  
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