Transitional Policing in the Irish Free State

Vicky Conway

School of Law

Queen’s University, Belfast

Introduction

In 1922, following the War of Independence and the Treaty with the British, the Irish Free State was established. In terms of policing this meant that the pre-existing force, the Royal Irish Constabulary, was to be disbanded and a new force, the Civic Guard (later to be renamed An Garda Síochána) was created. 

This paper aims to consider this ‘moment of transition’: the change over from one regime and policing force to another. As we have seen throughout this conference there a wide variety of transitional justice tools which can be used to help a new state deal with the problems of transition. Here the focus will be on just one, lustration. Lustration, or purging the new regime of those who collaborated with the old regime, is most commonly discussed in terms of the post-Communist states of Eastern Europe. However it shall be shown that it was used extensively in the Irish Free State when it came to policing. 

This paper will provide an overview of the theory relating to lustration or purging. It will then consider the development of policing in Ireland up to this period of transition. This transition will then be analysed in light of this theory. For the most part it will shed light on one country’s experience of transition, an experience which is often overlooked in the international literature yet given the 80 years which have passed since then it can be quite instructive. 

Lustration

Boed has defined lustration as ‘a measure barring officials and collaborators of a former regime from positions of public influence in a country after revolutionary change of government.’ Posner and Vermeule describe it as an ‘attempt to impose disenfranchisement, ineligibility for office, or other legal disabilities on the old regime’s adherents.’ It has it’s origins in the Latin, lustratio, a form of purification or cleansing. It has connotations therefore that a new regime may start afresh, ‘cleansed’ of the influence of the previous regime. 

It is most commonly used in reference to the post-Communist states of Eastern Europe although it has previously been used to describe much that happened in post-Nazi Europe. It involves methods ranging from exposing people closely associated with the former regime to excluding such people from the new institutions of state. The result is that those who may seek to harm the new state are removed, enhancing the legitimacy of the new institutions. 

A few examples:

· The Czech Republic: membership of certain organisations bars employment in a variety of state institutions including the Federal Police Force. This has been extensively criticised as the law is based on collective rather than individual guilt but when challenged in the Czech Constitutional Court the law was upheld.

· Albania: in 1995 a screening process was legislatively introduced to determine by committee whether an individual was a collaborator with the communist secret service or working for the communist regime.

· Hungary: The 1994 Law required background checks to be performed on people holding important positions including the police. Collaboration would be published in the media if they did not resign within 30 days.  In terms of the police more than half the commanders resigned leaving a significant senior personnel gap. 

· Poland: their 1992 attempt relied on secret police files to determine collaboration with the Communist regime. In 1997 a screening law was introduced. This did not ban people from positions but inserted a duty to declare collaboration. In terms of policing 50% of commissioned and 30% of warrant officers were dismissed. 

It should be noted that in all these countries lustration as a tool of transitional justice is used more to limit the influence of the previous regime than to criminally sanction those that were involved. Nonetheless sanction it does with punitive consequences such as loss of employment and stigmatization within the community.

It is now perhaps opportune to consider a few of the arguments in favour of and against lustration. 

In Favour:

· Firstly, it can be argued that the government of the new regime has a moral responsibility to the victims of the past to ensure that justice is done to those involved.

· Secondly, those who have committed violations against human rights must be held to account. Removing their civil rights through job loss is considered an effective yet humane way to achieve this aim.

· Thirdly, it is believed that if there was not investigation and acceptance of the misdeeds which went before then distrust would haunt the new government. It needs, in this sense, to draw a distinct line between it and the previous government. Kertesz and Szikinger speak of a need for ‘discontinuity’.

· Finally, if they were not removed from positions of power then they would be in a position to challenge and destabilise the new democratic regime.   

Against:

· Firstly, lustration operates to serve a political purpose. Problems often exist with the information gathered and how it is used to perform the purge.

· Secondly, given how much time will often have passed records and memories will have become old or unreliable and many face being unfairly discriminated against.

· Thirdly, collective rather than individual guilt may be imposed for membership of an organisation.

· Fourthly, the isolation of supporters of the old regime may lead them to create subcultures within society which are hostile to the new regime.

· Fifthly, the removal of all these people from their position will leave a substantial vacuum in the staffing and experience of affected institutions. This personnel dilemma is a serious, practical problem.

· Finally, there is the disjuncture between denying these people civil rights when many of them, who had joined organisations, were exercising rights to freedom of expression, association and thought. It can be argued that such a reaction may go against the legal principle of nulla poena sine lege.

Bearing in mind all these arguments an extreme position with either total or no lustration is not feasible and that a middle ground will, in most cases, have to be found. Another crucial point to remember is the background to the transition. Did it arise out of civil war, a war between nations, a military dictatorship, an occupying military, apartheid? In the case of Ireland it was not the end of the Communist state but the end of occupation by the British which produced the transition. Further to this Moran argues that we also need to take into account that the more oppressive the previous regime the more extreme the lustration will be. Indeed in Ireland this quite clearly explains why, as shall be seen, only the police, the hated representation of British colonial power in Ireland, were the subject of any such purging measures. With these thoughts in mind policing in Ireland and its ‘moment of transition’ will now be considered. 

Policing in Ireland Prior to 1922

The first structured police force in Ireland came with the Dublin Police Act in 1786. Prior to this force the country had been guarded by the Watchmen, a system which involved citizens watching over the city in turn. In 1795 there was a brief return to the Watch System but the Dublin Police Act 1799 returned power to the government. The Dublin Metropolitan Police, which would last until 1925, was legislated for in 1836.

Outside Dublin the Royal Irish Constabulary (RIC) was the police force for the rest of the island. This had begun as the Peace Preservation Force, set up in 1814. Initially it was a reactive force, based in Dublin, called into areas once they had been deemed ‘troubled’ by the Lord Lieutenant. This was continually reformed and reshaped until 1835 when it became one unified force for outside Dublin and its name changed to the Irish Constabulary. It became the Royal Irish Constabulary in 1867 having put down a Fenian Uprising. 

Until 1925 the two separate forces co-existed in Ireland. The control by the British who were mostly concerned with public order in Ireland meant that it was very militaristic in nature. The Constabulary was a large force with 14,000 men in the 1880s, making it a larger force than the Garda Síochána today
. The RIC were, in the minds of the people, associated purely with the British Government and were considered an oppressive force. 

The relationship between the RIC and the public was not entirely negative. Until the end of the nineteenth century, as individuals, members of the force tended to be well respected and popular in their local communities. They could have positive influences on their community. Their children received more education than they would otherwise have done, especially if they were Catholic. The majority of the RIC was Catholic, although Protestants held a disproportionately high number of senior positions. It was however always known that during crises the loyalty of the Force remained to the Crown. 

At the turn of the century resignations from the RIC rose from 85 in 1903 to 299 ten years later. This was a consequence of the worsening political climate as the calls for Home Rule in Ireland increased, affecting working conditions and long term career prospects. Once World War I broke out large numbers of the force drifted into the army. 700 former RIC men and 750 active RIC men served during the war. 14 members were killed during the Easter Rising of 1916 and while comparative to overall figures this was low the effect of was to exacerbate public hostilities against the RIC. The force hit its all time low in strength in 1918 with just 9,490 men. In January 1919 the leaders of the political uprising convened in the form of the self-proclaimed Dáil Éireann to issue the Declaration of Independence. Next the Dáil called for an immediate boycott of the RIC knowing that they had to be the first target for elimination if they were to successfully terminate British rule in Ireland as they were the very symbol of it. Attacks on the RIC took place throughout the countryside and the force withdrew to the cities. Between 1919 and 1921, the period of the War of Independence, 442 RIC members were killed and two thousand resignations occurred. Resignations were encouraged by the locals, with people calling to the houses of parents of members to enlist them to convince their sons to resign. Those that did received the support of the community. 

The New Force – a Premature Birth

A truce to the War of Independence was called in July 1921. In discussions in August of that year on the Anglo-Irish Treaty it was decided to disband the RIC and retain the DMP who had maintained a working relationship with the people of Dublin. The date of disbandment was set for 20th February, 1922. In the six months that followed, however, no moves towards establishing the new force were made. Michael Collins was acting head of the Provisional Government and it was not until February that he called a committee together to address the issue of a national police force. 

The Police Organising Committee was chaired Minister for Defence in the Dáil Cabinet, and attended by nine others. Of these one was still an active RIC man and one was a former sergeant of the RIC. They had less than three weeks to determine the structure and foundations of the force. Four sub committees were formed to organise the various aspects of the force. There were sixteen members of these committees; ten of these men were still active RIC men, two had resigned. Two others were in the DMP. While this may seem inconsistent with the subsequent high levels of lustration which were seen in relation to the RIC these men have been described as agent’s of Collins’. Many had acted as ‘spies’ for him during the War of Independence.

The organising committee’s suggested structure for the Force was accepted in its entirety by the provisional government. The Civic Guard would be a unified force of up to 4,300 men, controlled by a Commissioner who would be accountable to the government. The basic rank would resemble the Constable of the British police in powers. Structurally the Force remained the same as the colonial arrangements for the RIC. The RIC had in many respects operated very effectively and the organising committee, well aware of this, specifically drew some organisational features from that system. 

Lustration in the Irish Police Forces 

The target of accepting recruits on 20th February was achieved. However anti-treaty sections of the public viewed this Force as unauthorised. As significant sections of the public did not accept the Treaty and the new institutions under it there was no public recruitment to the force; it was based on the recommendations of contacts. A priority system was put in place for applicants. Those first to be accepted were members of the Army and the Irish Republican Police, then those members of the RIC who had been dismissed or resigned for nationalist sympathies as recommended, then civilians and finally men who were still members of the RIC at the time of disbanding but only to fill vacant spaces and where they had proven loyalty. Selection was made by a board of Volunteers (i.e. IRA men) and the Civic Guard Surgeon. 

A temporary loan of premises in Dublin provided a home for the force. By the end of April there were 1500 men based there, 97% of whom were ex-IRA men. This meant that 3%, 45 men, were ex-RIC. Given that at its lowest the RIC dipped to 9,000 men these 45 represent about half a percent of the RIC. Such men were only permitted if they had been dismissed from that force or had left for political reasons. Most of those who did join were men Collins trusted implicitly. O’Halpin describes: “he valued them for their service, for their practical police experience, and –probably- because he could rely on their personal loyalty to him.”  

By the end of 1922 a total of 160 RIC men had been absorbed into the Civic Guard, fourteen at officer level. Over the next five years a further 19 joined and one final member was recruited in 1933. Eamonn Broy, who was Commissioner of an Garda Síochána from 1933-1938, had actually served in the RIC for 23 days in August 1910 before moving to the DMP. 

A review of Government debates of this period shows that there was absolutely no discussion of the role of former RIC men in the new force. Collins’ method of hand picking men whom he trusted implicitly and who had served him loyally seems to have gone unquestioned. Other than those individuals it was just accepted that they had no place in the new police force of the country. No record exists from the meetings of the original organising committee so there is no way of knowing what decisions were taken with regard to this at that time. 

The Constitution of the Irish Free State of 1922 sheds some light on the matter. Article 10 states:

“The Government of the Irish Free State agree to pay fair compensation… to judges, members of Police Forces and other Public Servants who are discharged by it or who retired in consequence of the change of government effected in pursuance here of.”

It should be noted here that the DMP were not disbanded as positive relations with the public were for the most part maintained but about 500 members of that force resigned stating change of government as their reason. 

There is no mention in any legislation of former RIC men.

Barring these people from applying, a denial of civil rights, seems to have occurred without discussion or debate. Many former officers simply left the Irish Free State. 968 joined the RUC, some left to be employed by the Police in Britain, some went to America and many joined the police in the colonies. It was a much different scenario to today where the private security industry could absorb many such men. Further to this of course most men were actually too old to join any new force with, for instance, the age requirement in the Civic Guard set at under 27 although of course provision could have been made for a simple transfer and brief retraining had it been desired. For instance under the Patten Report a generous pension was offered as an incentive to encourage officers over the age of 50 and others with over five years service to retire. By April 2005 over 2000 men had taken up the voluntary severance scheme under which over £100m has been paid. 

Of course comparisons with current debates of lustration must acknowledge the most significant difference – no mandate for compliance with international standards of human rights had been developed. Further unlike Eastern Europe in 1989 there was no real comparative situation, no standard to base the handling of members of the police force of the old regime for the embryonic state.

As Article 10 of the Constitution of the Irish Free States suggests the debate solely focused on whether or not former RIC men would receive a pension. Those who remained in the force until disbandment received a pension and the British government provided over £1,350,000 to satisfy such payments under Article 10. Dail debates on this sum in May 1923 indicate that few civil servants had in fact resigned and the majority of the money went to covering 75% of pensions for RIC men.

In fact the real debate which raged was whether those who had resigned from the RIC for nationalist sympathies would receive a pension. A quick review of Dail Debates uncovered 57 questions pertaining to the payment of pensions to such people (22 concerning specific individuals) asked between March 1922 and November 1967. In 1924 it was legislated that those who had left for such reasons, as determined by a governmental committee could indeed receive such pensions. The debate therefore centred on those who remained loyal to Irish Nationalist sentiments, not on those who were subjected to lustration. 

It will now be attempted to analyse this Irish experience of lustration in terms of the theory previously set out. 

· Of the advantages listed before perhaps the only one which has any relevance is the need for discontinuity, to break absolutely with the past. The Irish people wanted a force that was their own. Men who had served in the RIC were by 1922 viewed as traitors. Their place in the Civic Guard would have been untenable. This is borne out as evidence in the events of the following year which will be discussed in a moment, namely the Kildare mutiny. 

· Of the arguments against there are more numerous problems to be found. Lustration in the Irish Free State certainly operated on a policy of collective guilt but then again it would be hard to imagine it operating effectively in another way particularly given that there were no real claims that they had committed human rights violations. These men would never have been accepted into the new force, it would have utterly undermined its legitimacy and standing. 

· Arguably the lustration process had very stigmatizing effects with many of the men concerned leaving the county. However realistically their being barred from the new force did not reveal anything which was not already known about them in their community. 

· Perhaps the most relevant problem was the personnel dilemma. The new force established a man power of 4,000 and of that only 180 men had policing experience. Just five had held the position of district inspector. The need for policemen instantly on the ground provided little time for training and the poor communications network throughout the country inhibited any efforts at training while on the job. An accelerated promotion scheme had to be introduced the following year in order to fill senior positions. A knock on effect that should be noted for other countries is that in the 1950s two thirds of policemen retired and the force was once again left in a state of youth and inexperience. Had lustration not been so extreme then it is possible that this would have not had such a profound effect.

This is of course easy to say in hindsight. The reality of the situation is that heading into a civil war situation where nearly half the country contested the legitimacy of the Civic Guard had there been higher numbers of RIC men in its ranks they possibly could never have been accepted. As the Kildare Mutiny will show even with their numbers as low as they were this was not enough for some.

The Kildare Mutiny 

As they had policing experience many of the men in charge of training the new recruits were former RIC men and this was not easily accepted by all. At the end of April the men moved to army barracks in Kildare. While they had been in the RDS the anger of the former IRA at having to work alongside former RIC men was brewing. They perceived these men to be traitors. The Commissioner of the time was made aware of this problem but did not make any efforts to resolve these problems given Collins’ determination that these men would have a role in the new police force. 

In May five RIC men were promoted, one to the position of Deputy Commissioner. This upset many men and the unrest spread through the barracks
. The Commissioner was served a document asking for the expulsion of these men and when he refused to comply open mutiny erupted taking over the barracks. The armoury was still fully stocked from the army which had occupied it previously and the mutineers had control of these weapons. A protracted stand off ensued. After two months the Four Courts were sieged in Dublin by the anti-treaty side and a full scale civil war was imminent. Collins was aware of the need to have the Civic Guard on side when this occurred. A number of meetings between the camp leaders and Collins occurred in the following weeks in an attempt to resolve the issues. It was finally agreed that the officers in question would be reemployed as civilian advisors and the Commissioner returned to Kildare to resume command. 

From the above discussion it may have been obvious that such an event was likely to occur but in his blind loyalty Collins had been unwilling to pay due consideration to the feelings of the new recruits.

Conclusion

In many ways lustration operated on a very limited basis in the Irish Free State. It is usually seen to purge a huge spectrum of occupations from academics to judges, from journalists to artists. Here though it was just the police. However with regard to them it had a significant impact and was not influenced by what would now be considered base line human rights standards. There was no legislation to instruct the purge and no concern for those left unemployed by events. Indeed there were hours of Governmental debates dedicated to those who had resigned from the RIC but those who did not were simply viewed as traitors who did not deserve consideration. 

However it could be debated in hindsight that it worked. The first few years for the Gardaí were difficult but from the middle of the 1930s things settled and they found a strong and respected place in society. This place has been increasingly questioned just in the last decade however some would argue that this has to do with current changes in society and nothing to do with the past. I however, believe that these early days laid the foundations for the present. As I have pointed out the immediate personnel dilemma had lasting effects and more than this I believe the extreme levels of an approach to lustration not based on human rights imbedded undesirable features in the national police force. It is also my belief that it is only now, in a changed Irish society which is willing to question the institutions of its own state that these underlying features are been questioned and exposed. 
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