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Introduction

This paper is the result of ongoing primary research focused on the response of the Chilean government to torture survivors.  We have already written a piece on this issue
.  We have also engaged in a number of informal interviews and discussions with those who have been tortured, and their supporters.  In addition, we have recently begun to undertake a questionnaire with survivors aimed at finding out the motivations that bring victims to give their testimonies to these commissions.  What we wish to stress at this point is that this is work in progress and that at a later stage we will write a more comprehensive piece analysing the responses to the questionnaire.

For many years, the issues of political imprisonment and torture had been neglected in Chile.  The Truth Commission (Rettig) that published its report in 1991 had detailed that most of those who were executed or ‘disappeared’ by the Pinochet regime had been tortured, but little was done to collate testimonies of torture or to provide social, medical or legal assistance for those who survived
.  This policy of dealing only with the dead, as shown in the following testimony, left many survivors feeling aggrieved.

After giving his testimony about a friend and compañero who had been with him in prison and then disappeared, a survivor of torture was about to leave the Corporación Nacional de Reparación y Reconciliación.  Then, he had second thoughts.  He turned around, lifted his brown T-shirt and pointed at the scars on his stomach and asked ‘Should I have better died so that my family could get some reparation for what they have gone through?’

The Comisión Nacional Sobre Prisión Política y Tortura (National Commission for Political Imprisonment and Torture) was established on 12 August 2003 by Chilean President Ricardo Lagos.  The 8 Commissioners published their findings in November 2004 - the full Report, spanning 638 pages, is only publicly available on the internet
.

In many ways, the Comisión can be seen as a great success as thousands of victims contacted the Comisión to relay their testimonies and, as a result, we have a better official picture of the extent of torture. For a better understanding of this paper, here are some details of the Comisión facts:
· 35,868 individuals approached the Comisión and its representatives in a timeframe of just 6 months
. 

· In Santiago, the Comisión met between 114 and 240 people each day.

· Most people gave their testimony in Chile (37% in Santiago and 54% in other Chilean regions). However 9% of statements were given across 40 different countries and these informants just filled out a form, rather than being interviewed by a Comisión representative.

· 33,221 individuals were proven to have been detained (spending an average of 180.1 days in prison).  

· Of this group, 27,255 people were officially registered as victims of torture.  Therefore, approximately 19% (6845) of the individuals who approached the Comisión were not accepted as victims and are not listed in the Report.

The Comisión also details that:

· There were 1,132 detention centres across Chile.  Victims were tortured in police stations, military installations, schools and hospitals, among other sites.

· 94% of all political detainees were tortured – torture was state policy.

· The worst period of torture occurred immediately after the coup, as more than 18,000 (67.4%) people were tortured between September and December 1973.  Another 5,266 (19.32%) people were tortured between January 1974 and August 1977 and the remaining 3,625 (13.3%) victims suffered torture between August 1977 and March 1990.

· The majority (87.5%) of victims were men, as women represented 12.5% of victims.  

· The majority (27,153) were adults
 during detention however 102 children were also registered as victims, these children were either born during imprisonment or detained with their parents.  

· One third of all victims faced electric shock torture and nearly all female victims reported that they has suffered sexual torture.  

· In 2004, 9% of victims had died (their testimony was presented by their next of kin) and 83% of the victims were over 51 years.  27% of victims were retired or unemployed - in vulnerable financial situations.

Much of the Report is directed to listing the names of victims and the impact is compelling.  One survivor
 details that he felt ‘a huge distress because of the magnitude of the horrors’ and this has not been an unusual response.  Even some who have lived these experiences and been active in the human rights movement have been shocked at the scale of the suffering. 

The Political Management of the Past

Those who have followed the Chilean situation will know that there has been a significant amount of work (nationally and internationally) directed to ‘dealing with the past’.  Just to point out some examples:

· The arrest and detention of General Pinochet in London, and subsequent challenge to his immunity in the Chilean Courts. 

· Hundreds of former military and police officers, including Pinochet’s former Head of Intelligence, Manuel Contreras, have been prosecuted for their involvement in human rights violations during the first five years of the dictatorship
.

· In 2003, a Florida civil court also held that a Chilean former army officer, Armando Fernández Larios, was liable for the torture and killing of Winston Cabello, an economist.  Fernández was ordered to pay $4 million in damages.  

· A report of the US Senate in 2005 indicated that Pinochet controlled 128 bank accounts in the United States and held over $19 million of undeclared ‘revenue’.  Following this, the General’s wife and son were arrested on financial charges; Pinochet has written a public letter, published in El Mercurio, taking full personal responsibility.

· Internal pressure to denounce violators has continued.  The well known campaign group ‘Funa’, for instance, shames individuals as abusers in public.  

· In August 2005, the Chilean Navy symbolically returned buildings to the Communist Party in Punta Arenas.  The buildings had been seized thirty-two years previously.  The President of the Community Party argued that this gesture would lack meaning if the Navy retained its silence regarding the bodies of the ‘detained-disappeared’.  

With such events, the Chilean government has encountered a new space to pursue truth and accountability for serious violations.  At the start of the 21st Century, perpetrators of human rights abuses have held less sway in Chilean politics and law.  And, Chile has been keen to maintain its international image and status as a country that has dealt well with its past.  The Comisión on Torture has been constructed in this context. It has to look well and comply with international standards, particularly in light of the well known argument that Chile has done so well in the economical arena.

Yet, what we want to argue is that the Comisión has failed to take full opportunity of this safe space to pursue justice and reconciliation.  From the outside, it appears that the Comisión has been a resounding success – another solid addition to the repertoire of transitional justice activities.  This success is based on exposing the scale of torture in Chile and the real need that victims have felt to have their experiences publicly recorded. Indeed, the success is actually based on how terrible the past was.  However, while the Comisión may have changed the boundaries of official discourse on torture – it opened a space for some discussion – it has not sought to change the unequal power relations and feelings of injustice that continue to permeate victims’ life experiences.  In many ways, then, the Comisión exercise has been one of politically managing the past – it may temporarily keep victims under control; it poses no challenge to perpetrators; it does not address continuing societal divisions and, in some respects, it can be viewed as having caused further conflict.  We want to argue these points with reference to the themes of justice and reconciliation.  

Justice

The complexities of the term justice are well known.  Here, we want to confine our attention to 3 aspects that are particularly pertinent to transitional justice debates: acknowledgement, shaming and prosecutions and reparations.

(i) Justice through acknowledgement of victims
We argue that torture is addressed solely through decontextualised, individualistic focus.  It is more a number counting exercise rather than an attempt to understand more deeply the structures that allowed the massive use of torture.

The impact of the official acknowledgement of the extensive use of torture during dictatorship can not be denied.  To view the extent of the lists of torture victims is overwhelming.  And, the opportunity to be officially heard and acknowledged has triggered a situation where some individuals have opened up to others that are close to them.  As Eduardo puts it, ‘For the first time we could openly talk about this in a group and it was good for all of us’.

However, the Comisión took the decision not to disclose victims’ testimonies.  So, while we may have the names of those who suffered, we continue to have little understanding, at a social level, about the suffering those detained endured, how perpetrators legitimised their violations and the structures that allowed torture to flourish.  The acknowledgement that is given is undoubtedly partial.  

Survivors of torture argue that, if all that the Comisión wanted was a list, Commissioners could have gathered that information from different human rights organizations (such as Codepu, Fasic and the Vicaria) that have retained such data.  As Nelly argues

‘They [human rights organizations] had lists of detained people about whom they have enough information.  This would have allowed people to be qualified without having to be traumatised.  Many of them…came forward for nothing.  If they had known that the name…would be just used to enlarge the list, it is most likely that they would not have come to the Comisión’.
The move to make survivors and victims’ families provide in-depth, painful information and then refuse to release the results has ensured that the truth about torture has not been established.  In response, some individuals have begun to make their suffering public – eg, posted on internet.  But, this option is not available for many others.  

(ii) Justice through shaming and prosecutions

We argue that while the government, through the Comisión, has exposed extensive human rights violations, it has not afforded any official opportunity for victims to denounce torturers or to proceed with criminal cases.  It has managed the situation in such a way that it will not upset powerful violators.   

The Comisión chose not to identify torturers.  In such a safe political situation, why has the Comisión adopted a policy that protects perpetrators?  This policy has ensured that the equilibrium of power has been maintained in Chile; there has been no loss of prestige or status for perpetrators or the institutions responsible, and some individuals remain in powerful positions
.

Understandably, this policy has left many survivors feeling angry.  One survivor, Anacleto, detailed that the Report should have named torturers as well as ‘the ones who promoted and financed the military coup’.  His reasoning was that if Chilean society tried to forget, or cover up, violations, there would be no opportunity to learn from the lessons of the past.  As he puts it,

‘We shall not wait 50 years so that Chile and the world know the names of the criminals and their crimes.  If our generation does not, then the next.  To want to erase the history of the crimes and the criminals is to build the highway…for the next criminals that might be already born or will be born’.

In response to these omissions, a counter-report has been established, by a group of ex-political prisoners in Santiago, to identify and castigate torturers as well as those who actively supported torture
.  Such actions represent an attempt to devalue the status of torturers within Chilean society – an action that might have been undertaken by the government.

Added to this, the Chilean Congress approved a law, in Dec 2004, to ensure that Comisión testimonies can not be revealed in court procedures over the next fifty years. With a recent Supreme Court decision to only allow judges six months to conclude human rights investigations and governmental announcements of a law to expedite human rights trials, opportunities for justice are being drastically curtailed.  The operation of the Comisión, and the way it has been incorporated by the government, has meant that any possibilities for prosecutions are being shut down.   

We may contend that the Chilean government has used the Comisión to turn torture into an admissible act.  The Comisión Report itself does not attempt to legitimise torture, it does not view torture as lawful and it presents torture as an unacceptable or inadmissible activity.  However, by narrowing the official truth to be presented, it has not provided an equalising opportunity in which previous wrongs can be fully acknowledged and attributed.  Nor does it set a stable ground for reparations.  As a result, we can argue that the Comisión has contributed to a situation that is distinctly unjust.       

Some officials from the armed forces have used this situation to their advantage – claiming that torture was aberrational (linked to ‘bad apples’) and refusing any institutional responsibility.  For example, Rodolfo Stange and Fernando Cordero, high-ranking police officials, argued that they had no reason to argue for forgiveness.  Cordero even went so far as to say that the ones who would have to ask for forgiveness were the ones who were responsible for events before 11 September 1973! 

(iii) Justice through reparations
We would argue that the management of reparations has been one that has placed pressure on victims to be thankful of the token.  It is seen as their duty to build human rights framework for the future.  Nothing is asked from the perpetrators, nor the state bodies, responsible for torture.
Before the Comisión started its work, the Chilean Association of Ex-Political Prisoners established their reparation demands.  First, they wanted the amnesty law to be annulled and, second, they set out measures for economic reparation.  Following international law and norms regarding reparations for human rights victims, this group proposed that each victim should receive a basic payment of US$60,000.  This basic sum was to be combined with an amount according to how long an individual had been detained and the extent of personal harm (approx US$300 per day).  This economic reparation was, as international law dictates, to be dovetailed with social provisions – housing, scholarships, pensions, health services, and so on.  

The Comisión has however detailed that the damage inflicted against torture victims cannot be adequately repaired or restituted.  As a symbolic gesture, each identified living victim will receive an equal monthly pension of 112,000 pesos (US$205/ 115GBP)
.  This proposal has been widely ridiculed.  Many victims are old and in poor health and, as a result, such pensions will make only a very limited contribution.  Already, one victim has died before receiving any payment – his widow now has no right to any financial reparations.  Many victims continue to argue that they should receive a single lump-sum payment
.

Reparations have not, however, been confined to financial payment.  The Comisión also recommends practical measures and the Report states that victims will receive health, education and housing benefits.  In practice, this issue has also been subject to consternation.

In health very limited services are being offered to victims but not to their family members, many of whom have also suffered physical and psychological consequences.

In education most victims are over 50, this seems to be a benefit that can promote governmental good-will without too much cost.  Victims propose, again, that it should be extended to children and/or grandchildren.

In housing no services or assistance has actually been offered.  Repairs to housing stock or money for mortgages / rents will not be provided. The ones who are at present applying for such a benefit through the normal channels, get some bonus points to be added to their application.

The realities of reparations have evidently been quite limited.  Victims have been told by the President that if the government was to offer further reparations then they would have to cut the free milk programme for 800,000 children.  With this suggestion, victims are caught in a guilty bind.  Who would demand money to take away such milk?  And, despite the fact that the Chilean economy is in good shape, this suggestion means that any push for further reparations will be resisted by the general public, placing victims in a demeaning light once more.

Added to this, the President has made a plea to victims to contribute their reparations to a special human rights fund, set up by the government.  This, again, has been greeted by victims with dismay.  The idea that a proposed National Human Rights Foundation might be funded by victims of torture, without asking perpetrating individuals and institutions to contribute to it, seems quite inappropriate, particularly as perpetrators have received well-paid salaries and pensions over the last 30 years while victims have had to wait to receive any symbolic reparation.

In practice, then, reparations have been extremely limited and much criticized by victims.  As Eduardo states, the reparations policy ‘is a joke, a tease’.  Similarly, the Osorno Association of Ex-Political Prisoners details that they ‘consider them totally insufficient, mean, a joke and against international standards’.

Currently, 1072 victims (with more to join) are participating in a civil law suit against the Chilean state, as a means to gain an officially recognised victim status.  They request a compensation, for each applicant, of 100 million pesos (approx US$186,000 / 105GBP).  Clearly, this issue is far from over. 

Reconciliation

With such activities exposed, the opportunities for reconciliation are hindered.  The distance between victims and perpetrators together with the imbalance of power and the concessions given to perpetrators all contribute to a situation in which reconciliation can not be expected to happen.  At previous reconciliation masses in Santiago, churches have been filled with military officials, politicians and judges while the relatives of the detained-disappeared have remained outside, not invited to participate.  The same pattern appears to be repeated here.  Those who were victimised, while publicly acknowledged, have not seen any devaluation of perpetrator’s identity or status.  

The Association of Ex-Political Detainees have argued that the government have used the Comisión to cover torture crimes and provide impunity to torturers.  For many victims, the Comisión has been another government-led violation of rights.  Nelly made this point very clearly, by saying

‘Our suspicion was confirmed.  It was painful to see that your own people had again done another massive violation against the victims.  We felt much anger, frustration and powerlessness…It has taken us long to recover of this new attack’

Another aspect to note is that, in some ways, the Comisión’s work has also led to increasing tensions and divisions between victims’ groups.  While all victims’ groups sense that the official response to them is inadequate, they do have different visions in what this might be.  And, of course, there are no official spaces of debate, to engage with ideas and positions.  It could be argued that the process has created further conflict.  

To engage in reconciliation, all individuals must have an awareness and understanding of different positions.  This will be a difficult prospect for two reasons: (i) partial acknowledgement of violations, and people / institutions involved; (ii) reticence to publish findings widely.  The decision to expose the Report on the internet will mean that those who read the findings will inevitably be those who are already working in human rights, academics, those who gave testimony, and so on.  The limitations of internet access will mean that many of those who represented themselves at the Comisión may not even get an opportunity to read the final Report.  Moreover, those who do not want to read the findings, or do not know of its existence, will continue in the dark.

Some Conclusions

In the Report, the Commissioners argued:

‘It is important to point out that the results of the Comisión would not have been possible if we had not had the collaboration of thousands of victims, who in many cases finally decided to talk about their experiences, never before narrated.  This allowed to end forever the conspiracy of silence that existed about torture for decades in our country’
.

As argued above, given the vast numbers of victims who did approach the Comisión, it is clear that many people did have a need to be officially acknowledged.  Their previous silence does not demonstrate a lack of will to communicate on their part rather it represents a lack of will by Chilean society and government to actually listen to torture testimonies.  

Yet, with this Report, the Comissioners propose that the silence of torture has ended.  Given the limitations on the Report, we would argue that Chilean society still has some way to go before it could affirm such a statement.  The silence continues to exist for perpetrators and their supporters and victims’ testimonies have been managed in such a way that speaking out about torture has been re-appropriated for political ends.  We may acknowledge that over 35,000 approached the Comisión with testimonies of detention and torture.  However, what other options did they have, but to participate?  What else could they do?  

The Comisión has provided a narrow opportunity to denounce torture and to educate the Chilean society about its history.  And, it has expected torture victims to be happy and content with that.  For some people, that will be enough.  But, for most others, it is not…they continue to push for truth, reparations, prosecutions.  They have given over the testimonies of their experiences, that they’ve carried with them for decades, and for what?!  While some survivors have felt much anger at this political management of their testimonies, others are more resigned to the circumstances.  As Ramiro comments,     

‘…it is what they aimed at and that is that.  With money you buy eggs.  They wanted to close this page of our history and all information they would gather (whatever it was) the result would have been the same.  Just a small compensation and no more.  It is so clear, that they have gone so far as to hide the names of the jackals that were involved.  They would even go beyond that’

For Ramiro, like many others, the Comisión has served as nothing more than a government tool to manage a painful history in a way that does nothing to change relations between perpetrators and victims.  The process has been officially represented as a great success, but in attempting to disconnect truth from justice, the Chilean government may well have ultimately created further conflict.  
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� Bacic R and Stanley E (2005) ‘Dealing with Torture in Chile: Achievements and Shortcomings of the “Valech Report”’, at:


www.menschenrechte.org/beitraege/lateinamerika/Dealingwithtorture.htm 


� Some torture survivors have been able to receive personal medical assistance from the Government, others were able to regain their civil rights by challenging official documentation that presented them as criminals, while some have been accepted as viable witnesses in human rights court cases.  However, these rights were hard to attain and, at an official level, those who survived imprisonment and torture were not generally acknowledged.


� Personal recollection of Roberta Bacic, Researcher at the Corporación.


� See: http://www.comisionprisionpoliticaytortura.cl/


� Despite the vast number of individuals who have come forward to give their testimony, we must also be mindful that there are many others who did not.  For instance, as far as we have been informed, in some countries only a few individuals gave their testimony to the Chilean Consulate while most individuals collectively agreed not to engage with the process.  As far as these groups were concerned, government officials could not be trusted to effectively represent their needs.  Fear and mistrust are still present in their lives.


� At the time of detention: 4% of victims were under 18; 9.7% were between 18 and 20; 44.2% were between 21 and 30 years old; 25.4% were between 31 and 40 years old; 12.5% were between 41 and 50; and, 4.3% were over 50.  Most of the young adults belonged to political parties and acknowledged that they had also been trade union members.  Of those victims who were under 18 years of age, 766 were between 16 and 17, 226 were 13 to15 and 88 were 12 or less.  None of these children were legally responsible at the time of their detention.


� Ramiro.  This and subsequent quotations from named individuals are taken from the interviews and responses to the questionaires carreid out with those who made submissions to the Comisión.  They agreed to be quoted but only first names have been used.


� These prosecutions have been based on legal arguments regarding Chile’s 1978 amnesty law. 


� The Communist Party in Chile has argued that those military and police officials who remain on duty, and who participated in torture, should be dismissed from their positions.  


� See: Coordinadora de Ex-Presas y Ex-Presos Politicos de Santiago (2004) ‘Nosotros, Los Sobrevivientes Acusamos’, at http://www.memoriaviva.com/tortura.htm


� The amount received by an individual who was held over several years is the same given to a victim detained for a week.


� Another critical issue is that victims are being asked to choose which benefits they want.  For example, some victims previously received a pension benefit for being sacked from their work during the regime.  If they now decide to take up their monthly pension as a survivor of torture, they have to give up their previous pension.  Despite being a victim of two serious human rights violations, they will only receive reparations for one.  The government, then, gives with one hand and takes away with the other!


� Comisión Nacional Sobre Prisión Política y Tortura (2004) Síntesis Informe, at page 11
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