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RE-LEGITIMATING INSTITUTIONS. Notes for critique of Mediation

Introduction

The abstract I presented some months ago was on the generic theme of the research my colleagues and I are carrying out on the relation between penal mediation and the re-legitimation of penal Institutions. The paper I would like to present now is a specific part reserved to juvenile criminal law, which is what I have been working on until now.

What I would like to offer you is a way to read the actual tendencies, I could say at least the curious tendencies, of development of the answer to juvenile crime in Italy. This mode of interpretation takes as starting point the last reform of the Youth Criminal Justice System in 1988 and it lasts with the alarming proposals of reform advanced by the new government in the last months.

Our reading goes through four years of research on penal mediation, which in Italy is an institute reserved for juveniles. The debate on penal mediation, particularly, has monopolised every meeting on the answer to juvenile crime following the 1988 reform, opening the Law to some important questions never taken into account before from a traditional legal point of view. 

Nevertheless, in a paradoxical way, after more than ten years of debate on the marvellous potentialities of the restorative justice for juveniles, the new proposals of reform go in a completely opposite direction: particularly, the complete separation between penal and civil functions in the juvenile trial, the abolition of honorary judges (that are experts on human sciences) from trials and the exclusion of local communities from the institutional answer to juvenile social disease.
The question I have posed is the following one: how can we read this strange path that goes from the 1988 reform through the big Italian debate on restorative justice and Mediation to the new governmental proposals of reform of the Youth Criminal Justice System? What I would like to understand is how the introduction of Mediation could have led, in a paradoxical way, to a proposal of tightening of penal law. Our argument is that it depends on an intrinsic tendency of any form of mediation that is placed inside the penal system and that it always happens when the accent on restorative justice is unhooked from its political premises.
What I would like to present to you, among the results of our researches on Penal mediation in the Youth Criminal Justice System in Italy, is the result of interviews curried out during a research named “Culture of Mediation and Practice of Law”. I think that these interviews could shed light  upon and maybe explain this strange link between the developing of Restorative Justice and the new repressive tendencies in youth criminal law in Italy. It is just an attempt to understand the strange path I was speaking about before, what seems to be so strange, but, at the same time, so defined.
Theoretical premises

Some theoretical premises guide our interpretation of interviews. According to Pierre Bourdieu’s approach, we have tried to consider the juridical praxis and speeches as the result of the functioning of a field whose logic is doubly determined: on one hand by the specific relations among its participants that define the conflicts of competence inside it; on the other hand, by the internal logic of juridical texts that clearly defines the space of what is admitted.  

By this approach, we could read the developing of Mediation as the assumption, from the weaker participants to the criminal justice system (that is to say the social workers), of a specific sphere of competence to whom the Law and its traditional delegates (that is to say the Judges) are indifferent. At the same time, in order to avoid a competition that they would lose, they must adapt their intervention to the strict space legally admitted. But according to Bourdieu’s approach, the antagonism among the owners of different kinds of juridical capital, who have very different interests and visions in their specific work of interpretation, does not rule out the possibility that these two protagonists function mutually in a division of labour of symbolic domination – a process in which the formal opponents are in fact accomplices. Even, the result is a shifting of the border between the profanes (the social workers) and the professionals (the Judges) of the Law. These last ones, pushed by the competitive logic, have to redouble the scientific nature of their legal interpretation in order to preserve the monopoly of the legitimate interpretation and to avoid the devaluation associated to a discipline that occupies a weaker position in the legal field. This way to operate, that is impossible to avoid when Mediation is developed inside the criminal system, has some important consequences: particularly, a new sacralization of the pure trial, that is to say of the Law, indifferent to any social, psychological and human consideration.  
The research

I will present just the principal results of interviews, in order to hale you follow my speech. The following remarks are based on a large number of interviews, 60 interviews in 3 Italian Centres for Mediation (Milan in the North, Rome in the Centre, Bari in the South). I tried to choose the most significant aspects.
Culture of Mediation

I was speaking before about the assumption, from the promoters of Mediation, of a specific sphere of competence inside the juridical system of answer to juvenile crime. This was what we called the development of the Culture of Mediation. From the interviews we carried out with social workers, we noted that the development of Mediation contributes, in their vision, to the formulation of an answer to some social and psychological needs never before taken in account by the Law. We will indicate the principal aspects evoked by those interviewed: 
first, the jurisdiction crisis, over all in its pretension to be able to give always the good answer for any kind of conflict;
THE JURISDICTION CRISES. In this sense the interviewed state that legal judgement is not suitable to solve complexes conflicts, that it is just one of the possible answers to social disorder, that it is not the only answer, neither the most suitable for any circumstance. Judges and their Law are suitable to operate just face to those social conflicts that call for an immediate decision. The statement is that there are conflicts to be legally regulated and conflicts that call for a different way to be treated. 

Those remarks lead to the opposition between two kinds of Justice. The form to be preferred depends on the nature of conflicts, it is just a problem of suitability. Mediation is re-composition of the conflict; Law is imposition and decision.
second, the need for a de-centralization of Justice, necessary in order to be able to contextualize conflicts and to give them a better solution and in order to move the Institutions closer to citizens and promote what they call an active citizenship. 
THE DE-CENTRALIZATION OF JUSTICE. In this sense the topic of de-centralization of Justice is faced at two levels. The first one explicitly call for a community justice, as de-localization on the territory and local activation of Justice and its services.
The second level takes into account the more traditional topic of the need for a prevention on the territory, where deviance arises and develops and where solutions have to be found. It is where the social relation was born and it has to become a symbolic place for pacification. 
Anyway, despite their critical claim to the Law and Judicial power, they never explicitly express a clear rivalry: in any case, they say, there are some conflicts for which the judicial answer is more suitable, and the radical opposition between Law and Mediation is always refused. 
Their assumption of a specific sphere of competence is promoted by the proposal of a new conception of the Conflict: the psychological and human aspects of conflicts, its previous history (that is to say its past), its consequences (that is to say its future), is something that Law does not want and cannot take into account. Then mediation is thought as a de-construction of crime and a restoration of social links, coming from a comparison of different visions of reality that are both legitimated. 
A NEW CONCEPTION OF CONFLICT. In this sense, the most significant change is in the conception of the Conflict: conflict is seen as a source of an important hidden information, investigated and analysed. It is never reduced to pre-defined categories as “the criminal” or “the victim”. In an ideal vision the conflict belongs to the whole community, as a symbol of the broken social link, and it is seen as a good starting point for reaching a new order.  
Interviewed about the philosophy of mediation, they evocate the material space of mediation, where conflicts can change through communication. The aim is to overcome the categories that strictly oppose the author and the victim of crime. The crime has a new meaning as a part of a story, of a process, it not isolated and circumscribed, but always considered according to its past and its possible future.
The conflict, placed inside its own history, does not represent a disorder but a new construction of reality from which to build a new significant order.   
None of those interviewed accept to reduce Mediation to a simple educative measure: what Mediation must do, they say, is to overcome the sectional interests of juveniles in order to meet victims, and it is exactly here that they doubt the cultural compatibility with the professional advice of Youth Magistracy, focused on juveniles and their re-education.
OVERCOMING SECTIONAL INTERESTS. In this last sense, the assumption of a specific sphere of competence goes through the differentiation of their own work from other kinds of works. 

The alternative between educative measure and victim protection as opposite goals is refused by the operators of mediation. They know the professional educative advice of Youth Justice and they propose the victim protection as an innovative element in trials, in order to control the problems of compatibility between the two goals. They define their work as the overcoming of sectional interests. Their aim, they say, is the restoration of social links.
Interviewed say they are neither for minors, nor for victims, but in a very central position. From there they can demand a specific role in restoring social links that have been broken by conflicts.
Practice of Law

But the new perspective promoted by the professionals of Mediation clashes with an unchanged and – as they know from experience- impervious practice of Law. What is clear from interviews is that the combination of two completely different logics (mediation and Law) leads to the actual development of two parallel, almost independent trials: Mediation characterised by new premises, on the one hand; the traditional trial, deeply signed by the old ones, on the other. 
THE PARALLEL TRIALS. Than, in this sense, the topic of the relation between Mediation and Criminal law is a topic that leads immediately to a demand for independency. We must manage, they often say, the risks of colonization. Mediation is something completely different from criminal law and it needs an independent space. 
But the demand for independency clashes with the problem of effectiveness. Asked about the effects of a successful mediation, they say that the Court evaluates the results of mediation in the context of all information collected, as a tester of the personalities of minors, of the social relevance of the damage they have caused, of the probabilities of recidivism.
In the end, the repeated demand for independence becomes an admission of inability to influence a trial which goes on, in spite of all.  
Mediation, even offering an actual updating of instances of the Youth Justice System facing the changes in the nature of social disease, ends in facts without having any effect on the traditional trial. (We could add that there are serious evidences that if there hadn’t been mediation the Court would have pardoned the minors in question. This is the reason why we can say that mediation is just another penalty, not an alternative to penalty.) 
But what is important, from our point of view, is the creation of two parallel proceedings, two independent trials that contribute to what has been called the purification of Law. Through Mediation, the aim is the recovery of Law. 
THE RECOVERY OF LAW. Here we are at the crucial point in the speeches of social workers which is related to the role of Law. Mediation that is placed inside the penal system, inside a trial, cannot afford to perceive Law as a rival. Law stays as a reference of value and Mediation become the instrument that helps to promote its consciousness. It is what they say: that Mediation is just a transitory measure, that is Law the ultimate reference for Justice.
Unexpected remarks on Law and needs of victims come to recovery the Law as a source of symbolic power, to regain the role of Criminal law and to increase the value of the ritual force of trials. Their words are: when victims need the Truth, just Law can give them the Truth.
As we said before the antagonism among the owners of different kinds of juridical capital, that have very different interests and visions in their specific work of interpretation, does not rule out the possibility that these two protagonists function mutually in a division of labour of symbolic domination – a process in which the formal opponents are in fact accomplices. The operation seems to succeed: the development of mediation, far from assuring a new real treatment of conflicts, ends with a shifting of the border between the profanes (the social workers) and the professionals (the Judges) of the Law. These last ones, pushed by the competitive logic, have to redouble the scientific nature of their legal interpretation in order to preserve the monopoly of the legitimate interpretation and to avoid the devaluation associated with a discipline that occupies a weaker position in the legal field. The revaluation of the Law that results leads to a new sacralization of the trial as a source of symbolic power, deeply distinct from the informal and undifferentiated place of Mediation. 
Conclusions

The philosophy of de-jurisdictionalization and the opening to the Social aspects of Conflicts, from which in these last years the Youth Justice got inspiration, seems apparently clash with the new proposals of reform that, particularly through the exclusion of human sciences from trials, aim to the revaluation of the pure trial. But I think there are some aspects, typical of the culture of mediation and now adopted by the new reformers, that act as a bridge between a bank and the other one. The most important ones among these are definitely the new centrality of crime, compared with the previous attention to the personality of minors, and of the concept of liability, compared with the previous reference to the protection of minors. Failing a definite political position regarding the matter, both these aspects, centrality of crimes and liability of minors, promoted and developed in the context of mediation programs, offer today their services to warped repressive interpretations.

The centrality of crimes and of its consequences is the hinge of all the measures adopted in the recent years by the Youth Justice, the community activities as far as the mediation programs. The theory of Mediation defines as its own object the conflict and as its own goal its resolution. But formally in the same direction, although substantially in an opposite direction, goes the new centrality given in the criminal youth law to the principle of proportionality as well as the loss of interest for the personality of minors as treatment of his problems from different scientific points of view.

The concept of liability, positively assumed by the culture of mediation as a call for a personal engagement facing the consequences of crimes, is negatively adopted in order to proceed to an assimilation in the penal treatment of minors with adults. 
The more and more clear separation between the moment for juridical decisions and the moment for psycho-social remarks, promoted by mediators in order to preserve their own independency, re-proposes the criminal law as a place of calls to order with a high symbolic value. It is in this sense that the recent development of the Youth Criminal Justice is provoking a going back to law, a recovering of Law. It is clear the risk that this could signify the annulment of the specificity and speciality of the Youth criminal Law.  

