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Abstract

In North America, in parts of Europe, and in some Australian states, the use of imprisonment is on the increase in spite of stable, and in some cases, declining crime rates.

This paper suggests that one explanation for this rise in the use of imprisonment is that we live in populist times where increasingly the public intrudes on the once exclusive world of progressively minded policy making elites demanding ever harsher sentences.

Using what has elsewhere been defined as the Nordic model of policy making in criminal justice matters as a heuristic tool, this paper explores the consequences of the growth of populism in several western democracies and considers its strategic implications for those who support a progressive penal politics.

The decline of Political deference is highlighted.

Introduction

As many of you will know, I have been involved over the years in trying to influence the general direction of criminal justice policy in Great Britain, and in particular, the trajectory of penal policy. 

I have tried to do this by going outside the narrow university environment in which I work, by joining a number of pressure groups, acting as an advisor to reasonably senior politicians, and so forth. This activism, if I can describe it thus, is something that I share with a great number of other members of the European group. 

It seems to me that most of us have been involved, at one time or another, in mobilizing around the political system to secure change in what one might loosely define as a progressive, liberal direction.

Inevitably this is an activity which requires a certain amount of strategic awareness. That is to say, while righteous indignation is often the driving force behind our activism, this alone is insufficient. We need to think critically about the processes and the environment in which politicians operate; only when we have a reasonably firm grip on these can we hope to succeed in influencing criminal justice policy in this or that direction. 

So our understanding of how the policy making process works is crucial. If we fail to grasp this, then our chances of shaping public policy, not least penal policy, are likely to be modest. 

So the I want begin with this fundamental, if banal, question, -  how is criminal justice policy, and in particular, penal policy, made? 

The Policy Process

In attempting to answer this question I want to take as my starting point Professor Andrew Rutherford’s well reviewed text, Transforming Criminal Justice Policy (Rutherford 1996) where he discusses, among others, the work of Scandinavian criminologists Nils Christie (1982) and Thomas Mathiesen (1995). I should make it clear that I have great respect for the opinions of all these academics, as my published work testifies, and that my opinions on many penal issues are not a good deal different from theirs. 

But even more important, all have been actively involved, as I have, in the penal lobby, in trying to influence the direction of penal policy. So I am particularly interested in what they have to say about penal policy making, and in particular, where public opinion stands in this process. 

But let me begin at what might be described as the other end of the process.

Rutherford is much impressed by Nils Christie’s idea of a moral community that depends on “the involvement of an inner core of decision makers, consisting of experts and other elites”. Rutherford takes the existence of such a community as being necessary to sustain a progressive penal policy. 

He gives the example of Finland where no more than twenty five key decision makers, civil servants, judges, administrators, academics like Inkeri Antilla were involved in reducing that country’s unusually large prison population.(Rutherford 1996; Tornudd 1993) Members of this group often met informally, sometimes in each other’s homes. In the British context he specifically identifies senior civil servant David Faulkner as being a leading light in sustaining such a moral community in Britain. (Faulkner 2001) He is far too modest to say this, but as chairperson of the Howard League for Penal reform, Rutherford also contributed to the informal gatherings that constituted this moral community in Britain.  

I suspect that many of us here could identify similar, tightly drawn moral communities at work in our respective countries.

Building on the idea of a moral community, and adapting a framework used by Thomas Mathiesen, Rutherford tries to set out his own schematic framework to position some of the other actors involved in the penal policy making process and to explore the relationship between them. 

So for Rutherford there is an outer sphere of opinion that involves what can be identified as the broader public, including the mass media. 

Then there is an inner sphere. These are the people who run the criminal justice system, including prison administrators, magistrates, judges and the like. Finally, there is what we have identified as the moral community or the kernel as Rutherford calls it. 

There is, of course, a degree of overlap between these three schematic groups. For example, there are many progressive criminal lawyers, justices’ clerks and probation officers who can rightfully claim a place in the moral community or the kernel. Also, of course, the relationship between these groups is always in a state of flux. 

The moral community will often have its back to the wall, trying to sustain a principled liberal position against the latest public outrage. So for example, the moral community in Britain managed to secure the Criminal Justice Act (1991) which aimed to reduce the prison population, but could not sustain it, the inner and outer spheres intruded and upset the proposed new order. Similarly, the moral community in the Netherlands lost ground in the early 1990s. (van Swaaningen and de Jonge 1995) 

Setbacks like this are normal; the moral community needs to be vigilant and flexible, willing to re-group, devise new strategies, propose new measures. True, this is probably more difficult to manage in large complex, industrial societies like Britain, far more difficult than in Norway, for example, where Thomas Mathiesen has annually organised strategic “retreats” where sympathetic politicians, criminal justice administrators, and prisoners too, come together to discuss new initiatives. 

Overall though, I think Rutherford’s schematic framework is a reasonable way of describing how penal policy has been traditionally made, not only in Nordic countries, but in Britain also. So there are parallels between the two.

Of course, the fit is not exact. Prisoners have rarely been invited to join the moral community in Britain, and I doubt if many of the British moral community, including its academics, shared the genuinely radical, leftwing political aspirations of Thomas Mathiesen, or the connections he tried to establish between prisoners and the outside working classes. (He was keen to share these aspirations with members of Radical Alternatives to Prison, like myself, in the 1970s). (Mathiesen 1974:  Ryan 1978) 

But leaving these differences aside, there is a lot of empirical evidence, as my own work over the years has shown, to support the view that a small, unrepresentative community of reformers, fearing the “ignorant” public voice and “unenlightened” operatives, have sought to shape the direction of penal policy making in the countries that are represented at this conference.. 

We know that the format that this community has taken has changed over time, that its agenda has not always succeeded, that is for sure. But that is not the issue here.

More to the point, is how can it be justified in a modern democratic society, among people like ourselves who would object to being labelled “elitist”? 

On the face of it, Thomas Mathiesen, for example, has a very egalitarian thrust to his thinking.  Doing business like this, keeping ordinary people at bay, patronising them almost, somehow seems out of character. The answer, of course, is complicated. To begin with activists like Mathiesen and Nils Christie do engage with the public voice; both have been a great public campaigners and publicists. However, Matheiesen increasingly despairs of being able to engage in rational public debate. Following Habermas (1989) on the decline of communicative rationality he wrote:

“Communicative rationality implies an emphasis on truthfulness, relevance and sincerity in argumentation. It was, in other words, possible to argue in a truthful manner with relevance and sincerity, and such argumentation was given at least some hearing, at the decision making level. The best example of is this is the fall of the treatment philosophy. The fall occurred at least partly as a consequence of research into the effects of treatment, and it followed a relatively informed debate where the research results were an important part of the argument... Today… communicative rationality lives its life in the secluded corners of the professional journals and meetings, while the public debate, flooded as it is by dire warnings by the police and sensational crime stories, and significantly, by opportunistic political initiatives in the context of burlesque television shows called “debates” is predominately characterised by the rationality of the market place.” (Mathiesen 1995 p8)

The media plays a pivotal role in denying communicative rationality; at a popular level the public is fed with simple solutions to complex problems, in our case penal problems. 

These academic fears mirror liberal fears. Inviting in the public is a recipe for disaster. The media simplifies – even brutalises – these complex issues. It is therefore best to deal with them more discreetly, away from the glare of publicity.

The Public Voice 

Now, I am not much interested here in asking whether or not this desire of the moral community to influence the direction of penal policy behind closed doors is arrogant, whether in Britain in particular it represents little more, in truth, than a snobbish, middle class, liberal, disdain for the views of ordinary people in these matters. 

I am, however, interested in asking whether or not such a moral community can sustain its influence in our changing democracy. 

What I mean by this is that the hierarchical society which supported such a closed pattern of policy making is changing in Britain and in a number of other western democracies. 

People are less and less prepared to leave questions, including difficult penal questions, to their educated “masters”. Nor are they, in less ideologically inclined times where less than a third of the electorate can see much differences between the parties, willing to leave such questions to “their” party which they are increasingly less inclined to slavishly vote for, that is even if they bother to vote at all.

In short, to argue for what Mill once described (Williams 1976) as the value of “superior wisdom” of elites, be it of politicians, pressure groups, university professors like Andrew Rutherford, Nils Christies or other experts, nowadays cuts far less ice in a political cultures which are moving away from deference, trusting instead to exerting more direct pressure through mechanisms outside of the formal political process and its network of consultative committees and processes. 

This growing public “independence” if I can describe it thus, is evident across a number of modern democracies, it is a post-modern phenomenon that has been extensively researched. Robert Inglehart, for example, writes:

“Mass publics have played a role in national politics for long time of course, through the ballot and in other ways. Current changes enable them to play an increasingly active role in formulating policy, and to engage in what might be called “elite - challenging”, as opposed to “elite-directed” activities. Elite-directed participation is largely a matter of elites mobilising mass support through established organisations such as political parties, labour unions, religious institutions, and so on. The newer elite - challenging style of politics gives the public an increasingly important role in making specific decisions, not just a [mere] choice between two or more sets of decision makers. (Inglehart p 3)

Two processes are driving this long-term change:

“One aspect of the change in values, we believe, is a decline in the legitimacy of hierarchical authority, patriotism, religion and so on, which leads to declining confidence in institutions. At the same time, the political expression of new values is facilitated by a shift in the balance of political skills between elite and mass. Certain basic [political] skills seem to be changing in a gradual but deeply rooted fashion.” (Inglehart p 4)

The political skills in question are a result of increased mass education and the growth of the information society through new technologies. These changes enable the masses to participate more in politics, they help ordinary people to acquire the skills (and information) previously enjoyed only by those within the formal political and administrative networks. One result of this is that:

“Today ad hoc organisations can be brought into being more or less at will because the public has an unprecendently large leavening of non-elites possessing high levels of political skills. A balance between elites and mass that was upset centuries ago has been partially redressed…..(Inglehart p 302)

Thus:

“Western publics are developing an increasing potential for political participation. This change does not imply that mass publics will simply show higher rates of participation in traditional activities such as voting, but that they may intervene in the political process on a qualitatively different level. Increasingly they are likely to demand participation in making major decisions, not just a voice in selecting the decision makers… These changes have important implications for political parties, labor unions and professional organisations; for mass politics are increasingly likely to be elite - challenging rather than elite-directed…..” (Inglehart p 294)

Overall then, he believes that: 

“there has been a shift between elites and mass; and as result, even lower status groups may be increasing their ability to make significant political inputs.” (Inglehart p 297)

While it is important to remember that Ingelehart’s research crossed several continents, and that Britain and some Nordic countries maybe, for all the decline in deference, are still more deferential than Ronald Inglehart’s America, what he is saying has a clear resonance for a number of other western democracies. Here parties have become far more responsive to changing public sentiment on specific issues as opposed to offering broad, ideologically distinctive programmes to the electorate once every four or five years. 

In its turn, the electorate has shown less and less inclination to turn out to vote, even at General Elections, believing that it does not matter that much which party is in power. This has led one political commentator to observe the paradox that with the collapse of Communism liberal democracies like our own have never been stronger, yet formal political institutions and established policy making processes count for less, particularly among the young, and are used less then they ever were (The Times June 19th 2000).

The force of these changes in our political culture was brought home to Britain in the summer of 2000. During August of that year a few lorries began picketing an oil refinery just outside of Manchester. This was in protest against petrol costs that had steadily risen, partly because of price rises on the international market, and partly through the application of the petrol tax  “escalator” first introduced by a previous Conservative government. Within a day or so the picketing lorry drivers were joined by other disaffected groups, including small dairy farmers with their tractors, and quickly Britain’s fuel supplies were almost cut off and the government lurched into a full-scale political crisis with opinion polls showing overwhelming support for the protesters who, through their skilful use of digital mobile telephone and fax networks, seemed to have the country at their mercy. (Rawnsley 2001, chapter 20)  It is no exaggeration to say that the government seemed to be as close to being toppled then as it had been during any of its previous struggles against organised labour going back the miners strike in the early 1970s. 

When this loose alliance eventually broke up after the government signalled that it would make some concessions in the forthcoming budget, particularly to the road haulage industry, the long term damage to the New Labour government was not serious, the protest was not an ideologically based protest in the traditional sense of being an old-fashioned party struggle between capital and labour, rather it was a “consumers protest”. Within a year New Labour was returned with another huge majority, but significantly it was the lowest turn out at any General Election since 1918.

It is, of course, easy to berate the simplicity of the arguments of many of those who took part in this protest. Like the people who have campaigned for a public register of paedophiles, they want simple, populist solutions to what are, in truth, complex policy problems. 

However, the crucial point is that both these protests show is how easily the public voice can be translated into effective political action quite outside of the parties, or indeed, any of the other traditional institutions that channel communication between people and government in modern democratic societies. Furthermore, although New Labour miscalculated on the issue of petrol prices, as it arguably mishandled the treatment of paedophiles, both protests are testimony to the claim that there is: 

“An upgrading of the public voice in political communication. Instead of being positioned only to attend to and overhear the views and arguments of others (politicians, journalists, pressure group spokesmen) the experience and opinions of quite ordinary people are being aired more often.” (Blumler and Gurevitch 1996 p 129)   

This upgrading of the public voice is partly a consequence of the growth in commercial media outlets from the late 1950s onwards, and new media technologies. The days have long since gone when the only voice governments in Britain, for example, had to listen to on controversial issues like capital punishment was the respectful BBC. The introduction of commercial television in 1957 began upgrading the public voice, and the truth of the matter is that with the recent arrival of digital networks there are so many outlets that any old “riff raff” are invited on air to give their views on such subjects, indeed, some even do some agenda setting of their own. Or if you cannot get air space to talk about what concerns you, why not Email the Prime Minister’s Office, or log on to the Downing Street web page? 

These wider, political and cultural changes which have upgraded the public voice have been reinforced by significant changes within the criminal justice system itself. That is to say, it seems fairly obvious to me that the repositioning of the public voice is a partly a  reflection of the simple fact that governments now need to engage with the public in a way that was not envisaged in the past.  Until recently the machinery of law and order, as we know, was firmly in the hands of a highly centralised State and the security of each and every one of us was entrusted to, and jealously guarded by, those who operated the formal levers of law and order. 

This began to change in the 1980s when it became apparent that the central state could no longer deliver on law and order from the centre and the result has been has been the restructuring of the delivery of these services, including penal services, to engage the public. Sometimes it engages them in a voluntary rather than a paid capacity, sometimes they participate at local level rather than national level.  

The result is that as individuals and as groups, often in partnership with professionals from both the private and public sectors, citizens are being invited back into the criminal justice network. For Garland this marks:

“what may be the beginning of an important reconfiguration of the “criminal justice state” and its relation to the citizen. Other developments – such as the rise of victim support movement and the enhanced role accorded to victims in the criminal and sentencing process, or the development of reparation and mediation schemes on the fringes of the system – reinforce this view.” (Garland 1996). 

The involvement of the “active citizen” in England and Wales leading to the “re-invention” of governance in this important aspect of our daily lives has been traced by others. (Benyon and Edwards 2001)

This increasing public stake has enhanced the public voice. Governments cannot mobilise active citizens and then ignore them. A dialogue, sometimes it can be both crude and ill informed, is now increasingly demanded. The public refuses to be air brushed out of the penal equation, it is now more embedded in the architecture of the policy making process. This development is as much an integral part of post-modern penality, as academics like to call it, as the current emphasis on containment at the expense of rehabilitation. (Hallsworth 2002)  

So for quite a complex set of reasons our democracy is changing; the transmission of public preferences into the heart of government, demanding  day by day that more attention be given to them, is something that all politicians increasingly have to learn to live with, and this most certainly includes those Ministers who make penal policy. (Ryan 1999; Ryan 2003) 

Conclusion

I now want to ask whether or not this upsurge in the public voice, and the necessity for politicians to heed it, is a good or bad thing, and what this might mean for those progressive lobby groups and elites that Rutherford has identified as constituting the moral community.
Some of you, perhaps, will feel some unease that I even need to consider such a question. I well understand this unease. The prospect of paying more attention to the public voice in an age of “communicative irrationality” is not at all promising. On the other hand, if you continue to keep faith, as I do, with Mill’s demand that a meaningful democracy must include the promise of widespread political education in all matters of public policy, then we must pay serious attention to the public voice, or else penal policy will simply degenerate into a form of crude penal populism.

The strategic message for the moral community in this context is not only that it must work harder, but also that it must also work differently if it is to maintain its influence. That is to say, it no longer has the government all to itself, up in the Norwegian mountains, so speak, it must increasingly engage with the public voice.  

To make the same point another way, at a time when political parties are being forced more and more to engage with the public voice, the moral community can no longer just lobby inwards, rarely moving beyond the increasingly diffuse machinery of central government. (Ryan, Savage and Wall (2002))  This may have worked in the past, when nobody took much notice of the consumers of criminal justice services. 

But what the moral community needs to do now is to engage with the wider public more, and with central government less. That the moral community, in Britain, at least, has failed to do just that, that it has had “little impact in terms of restraining the development of penal populism,” is the harsh criticism that has recently been made of it by people who are probably more closely identified with its liberal sentiments than I am. (Roberts et al. 2002). 

But not only does the moral community need to engage more, it needs to engage differently, to improve and vary its styles of communication, and above all, to think more strategically about the sites on which it needs to engage populist sentiment (Roberts et al. 2002)

Of course, suggesting this outward looking strategy for the moral community is no easy business, nobody is suggesting that it is, again not least in Britain, which  more than in most other European countries, has a mostly right wing populist press, now assiduously cultivated by both the major political parties, that makes “communicative rationality” difficult. (Downes 1991) Who would rather not look inwards than confront marauding parents using children who can barely walk in their ill- informed crusade against paedophiles named and shamed by the red top The News of the World? Who does not despair when another cynical red top editor wheels out, nearly forty years after the event, the still grieving mother of Lesley Anne Downey whose daughter was so brutally murdered by Myra Hindley and Ian Brady? Add to this malign press influence a  political culture which, since the mobilisation of the Bloody Code in the eighteenth century, has secured wider political change in Britain around the rhetoric and symbols of law and order (Hall et al 1978) and the difficulties of engaging in a constructive dialogue with the public becomes readily apparent. 

However, Golding (1995) has done well to remind us that there are other more optimistic views about the possibility of a “communicative rationality” around the emergence of the new technologies and new social movements which suggest a more vibrant, progressive, less purely nationally focussed, homogeneous “public voice(s)” than we sometimes suppose. So there is some hope for Thomas Mathiesen’s “alternative” public forum (Mathiesen 1995 pp8 - 9). If people, often young and poorly resourced people, can organise across national boundaries and mobilise against world trade negotiators using the new technologies I fail to see why others cannot do the same on narrower terrain. Indeed, there are already a number of quite sophisticated “alternative” web sites on penal questions, including capital punishment (Roberts et al 2002). This encouragement, however, does comes with the warning that this “alternative” public can all too easily degenerate into a small group of activists talking to themselves; which was where we came in, so to speak. 

So, the moral community needs to engage more. Without reaching out to the active citizen, by making more use of Mike Hough’s research, for example, which shows that if properly informed the public voice(s) is not as crude or as homogeneous as the tabloids represent it, the moral community will be left simply reacting to punitive populist responses (Hough and Roberts 1998). Of course, conventional “policy communities” as political scientists define them are still in place and will continue to be used. However, in late modernity where the power of the public voice(s) is growing, a far more proactive approach is needed and a successful strategy needs to involve more than just making sure that members of the moral community are in the “right” places talking to the “right” people. (Ryan 2003) In Britain certainly where the prison population is around 73,000 (June 2003) there is a lot of ground to be recovered. 
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