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1.   Introduction

My doctoral thesis is part of an ongoing research project, Violence in the Shadow of Equality: Hidden Gender in Legal Discourses led by Dr of Law Johanna Niemi-Kiesiläinen. My study focuses on evidentiary problems in sexual crimes. Other research topics in the project concentrate on how tacit perceptions about violence against women are reproduced in legal discourse. The multidisciplinary project concerns women as actors and legal subjects. Additionally, it focuses on women’s invisibility in Finnish criminal law and in criminology, criminal procedure and legal theory.

The aim of my study is to examine the problems of evidence in sexual crimes from the victim’ s point of view. The starting point of the study is the following claim: The official criminal procedural project of the Finnish Courts is modern, i.e., the focus of the courts in the criminal procedure is on finding the modern objective truth. The fact remains, however, that the (procedural) truth is constructed through language in a certain value- and perspective-bound context. In the second part of the study, this hypothesis will be tested with the aid of the analysis of the trial case material.
 Interpretative guidelines for equitable and contextual evidentiary evaluation will be constructed, e.g., by examining the principle of beyond reasonable doubt from the perspective of the rape victim. The beyond reasonable doubt standard is the most fundamental part of the Anglo-American criminal justice system. It was adopted to ensure that nobody would be convicted of a crime unless the jury was absolutely certain of the defendant’s guilt (Corwin 2001, 1). It seems that the principle of beyond reasonable doubt is in the process of being absorbed also in Finnish Courts, including The Supreme Court of Finland.  

One hypothesis in my study is that although it is the prosecutor’s duty to take care of clearing up all the facts of the case and to present all relevant evidence, the victim is, in practice, under obligation to protest that she is not to blame for becoming a victim of a sexual crime. The hypothesis will be scrutinized in this presentation, after a brief description of the methods.

2.   Methods

The study is based on the relativistic idea of knowledge. The background theory of knowledge in the research is social constructionism, which assumes that “ people construct their own and each other’s identities through their everyday encounters with other people” (Honkatukia et al. 2002, 6). The approach sees reality and language as intertwined (Burr 1999, 6). It means that “ facts are always transmitted to the judicial decision-making through language” (Honkatukia et al 2002, 7).

The study distances itself from the Nordic modern theories of evidence, i.e. from the evidentiary value method and the theme method, which are based on frequencies and the objective concept of probability. These methods arise from the idea that the probability of an event is determined by the number of times the event occurs in the population (see Pölönen 2003, 54). The study also distances itself from C. Diesen’s theory of alternative hypothesis. According to the method, courts will consider the constructions of the hypothetical course of events, made not only by the parties, but also the members of court themselves ex officio (see Diesen 1994, 120-148).

In the study, a contextual perspective on the evaluation of evidence is constructed with the aid of social constructionism and discourse analysis, with the trial documents analyzed both quantitatively and qualitatively, intertwining the discourse analysis with traditional legal analysis. The quantitative analysis is needed, e.g., in order to clarify the nature of the rape trial discourses and the course of the testimony in general. The qualitative analysis, on the other hand, is required for the detailed case analysis realized by the jurisprudential and discourse analysis. The analysis is discursive because it takes into account the constructive nature of legal language and potentially ambiguous truth claims, especially from the victim’s point of view. 

I approach the common doctrine of criminal law with the aid of the model developed by Johanna Niemi-Kiesiläinen, according to which, when a sexual act and a sexual crime is defined in the legal sphere, the woman’s perspective needs to be given more importance. Speaking of sexual crimes, one should pay more attention to the relationship between the victim and the defendant. Instead of  the standard offender-centered point of view, the woman’s interpretation of the events deserves more attention. The concept of the object of legal protection has to be extended from the principle of sexual self-determination to the protection of the woman’s physical and psychic integrity. (Niemi-Kiesiläinen 2000, 163). 

3.   Preliminary Results

I analyze the language of court trials. Trial documents show that during the criminal proceedings officials and lawyers may lead discussion onto paths which relevance seem dubious, as the following examples of written pleadings illustrate:
The complainant and the defendant were dating. They had slept together just before the alleged rape.

The defendant had told coherently, in the preliminary investigation, in the court and in the psychiatric examination, that the willing state of mind of the complainant had not ceased to exist at any moment…

The complainant had, in part, given up her integrity by having voluntary sexual intercourse with the defendant. This does not imply that saying “yes” once equates to always consenting to sexual intercourse, but in evaluation of the seriousness of the event it has to be taken into account. 

(Case number 51).

 The complainant may have overreacted  (to the incident) because of her drunkenness and the mental   problems she had suffered earlier. (Case number 50).

The studied case material shows that the defendant or the victim may be asked if he or she had had a sexual relationship with the adversary earlier. In addition, the victim’s relationships with other parties may be at stake. During the proceeding, wide-ranging discourse on the victim’s level of intoxication, on her reasons for associating with a stranger or with a man who was well known for his aggressive character is not unusual. 

The victim may be accused of lying because she had not suffered enough injury or had not screamed during intercourse. The discourse reflects the following assumption about the psychology of women: that they easily fabricate rape accusations because of their guilt or in order to get revenge or an alibi for the night willingly spent with the defendant. In Finnish rape cases, the discourse on victim’s provocative clothes depicted in the Anglo-American legal literature (the so-called mini-skirt discourse) seems to be absent. However, when the defense is consent, the victim’s alleged provocative behavior flavored with the assumption of uncontrollable sexual drive of men may be included in the discussion. 

In one case, the defendant considered unconvincing the victim’s claim that she did not understand

men in the bar paying attention to her sexually. According to the defendant, 

the victim claimed that she is of an extrovert character and has a strong desire for performance

 without  having any intention to excite or provoke anybody…-In the defendant’s opinion, the victim understood that she excites men but, at the same time, demanded that the defendant should not  

have been  interested in her sexually. (Written pleading, case number 48).

The Finnish courts’ understanding of a reliable and rational rape victim often seems to resemble 

the ideal rape victim described in (feminist) legal literature concerning Anglo-American and Nordic criminal proceedings. In compliance with the Finnish courts’ reasoning
, an ideal rape victim seems to be a hysteric girl, hopefully a virgin, and raped by a stranger. An ideal victim reports about the rape to her family and friends immediately, makes out a crime report without delay (so-called “prompt complaint” doctrine), and removes no evidence, and goes to a doctor because of her severe injuries at once. 

The reasoning of the verdicts presents the idea of the typical rapist as a stranger jumping out of the bushes and attacking the victim. In the studied material, more severe punishment could be rationalized, e.g., with the fact that the parties didn’t know each other before the rape. Sometimes the court gives strong evidentiary value to the fact that the crime has taken place in an isolated and remote area. In light of the cultural and scientific knowledge of the nature and prevalence of domestic violence, this reasoning seems inaccurate.

These depictions of a reliable rape victim and a typical rapist strongly direct officials and parties’ (their advocates’) understanding of the nature of the alleged crime. In many cases biased and prejudicial attitudes of the defence toward the rape victim seem evident. In some cases also court officials demonstrate stereotypical male-dominated conceptions of gender, sexuality and sexual violence. The double-standard may be embedded in court’s reasoning, as the following case

of a court of first instance indicates:

Women should be cautious, especially at night, and they should not associate with people they

do not know. A rape victim experiences pain and suffering because of the crime for long. The victim’s mistake, i.e., the undue trust, cost her a lot, although she was not to blame. (Case number 48). 

The questioner can effectively control and characterize the course of testimony (DelTufo 2002,3). When the defense counsel attacks the victim with incriminating questions, the victim cannot but defend herself. Further, the court is obliged to commit itself in the verdict on all relevant claims against the prosecution. At this point, an interesting question is: what kind of claims are, according to the judges and lay members of a court, legally relevant and for what reasons? 

Analysis of the language of rape and other sexual-offence trials shows how prevailing cultural notions about sexual violence against women penetrate into the rhetoric of rape trials (see also Ehrlich 2001, DelTufo 2002, 1). Analysis of how the outcome of trials is affected by the discourse that concentrates on the victim’s characteristics and behavior is therefore needed. 

4.   Trial Outcomes

In 2001, the Supreme Court of Finland 
 set one precedent, among others, on the evaluation of evidence in a gang rape case (see the Supreme Court of Finland, Precedent 2001 number 62). According to the victim, three men forced her in a car from a bar and took her to the defendant’s residence where the rape took place. Two of the men violently raped her in turns, meanwhile the other men kept her down. The Supreme Court of Finland convicted all three men of rape and sentenced them to unconditional imprisonment, two of them for two years and the third one for one year and eight months.

The reasoning in the court decision reveals that, also in this case, the discourse focused on the victim’s behavior. The defense concluded that the complainant fabricated the accusation of rape because she was infuriated for not getting a lift back home from the defendant’s residence. Because of this and of her own feeling of guilt, caused by her religious conviction, she retaliated at the defendants.

In addition, the defense referred to the victim’s level of intoxication, her alleged mental problems and to the alleged fact that she was attracted to the defendants at the bar. Furthermore, the defense paid attention to the fact that the victim had not screamed for help during the intercourse and alleged that the complainant suffered from a post-traumatic stress disorder caused by the voluntary sexual intercourse. 

The defense took advantage of the traditional stereotypes of the nature of sexual relations. The defense employed myths
 about rape that abound in our society: women mean yes even when they say no, women wearing provocative clothes are asking for becoming a rape victim, all women want to be raped, women cannot be raped against their will, the majority of raped women are promiscuous, drink alcohol or have, at least, a bad reputation. (Brownmiller 1975, 311,  Torrey 1991, 1).  

In the precedent, the victim was perfect: she was a young, religious virgin with serious injuries caused by a gang rape. She hysterically asked the neighbors for help immediately after the attack, destroyed no evidence, and made a prompt complaint. The problem with the ideal victim construction is that it is in part based on a double standard and on unrealistic ideas of virtuous womanhood. In addition, the behavior exhibited by a rape victim after the attack can strongly vary. Some women will react in an expressive style, emotionally and openly; others will show calmness and control.   

The Supreme Court of Finland found it necessary to scrutinize the events preceding this alleged crime. Using an e contrario interpretation, considering the opposite, of the court’s reasoning (see in detail Karma 2003), the following conclusion can be drawn: if the victim would have left the bar with only one man (and not with three men as it was in this case) in the daytime (the attack took place in the darkness) without her strong resistance (the victim did resist on the way to the defendant’s residence, but without serious injuries caused), these events preceding the rape could tend to cause devaluation of the victim’s credibility. 

Such a conclusion is, at least in part, based on conventional and patriarchal notions of gendered responsibilities in these situations that are unacceptable in light of the aim of the sexual crime legislation currently in force. The aim is to protect everyone’s sexual autonomy, which includes right to say no and change one’s mind whenever one wishes.

In the precedent, the argumentation that focuses on the way the victim acts before the rape, i.e., whether she left the bar of her own free will, is prone to widen the relevant context in this case 

in an inaccurate and biased manner. On the other hand, in domestic rape cases, the proceeding violent history with the rapist should be taken into account in order to understand the paralyzing nature of women’s fear and threat of violence and to be able to recontextualize the complainant’s inaction and deficient signals of consent as acts of resistance, as a strategic aim to minimize injuries (Ehrlich 2001, DelTufo 2002, 1-3). 

Several preliminary conclusions can be drawn from my material thus far. First, defense strategies are often based on rape myths that blame the victim. The presuppositions of the defense argumentation frequently reflect a double standard and patriarchal ideology, and they penetrate court discussion. Second, the construction of the ideal rape victim adopted by the courts is inaccurate in many respects. It is based on insensitivity toward how the rape is manifested in the victim and forward the rape trauma syndrome (see Burgess & Holmström 1974). Third, court discourses focus on evaluating the victim’s behavior, although the defendant’s conduct is on trial. Finally, the contextualisation of the events before, during, and after the attack needs to be done in a sensitive manner taking the victim’s experience of the events and her practical possibilities for using her autonomy in the situation seriously. My study is, among others, a detailed analysis of how the outcome of a trial is affected by the male-dominated legal discourse. 

5.   Crime Prevention

Culturally dominant notions of sexual violence, rape myths, and the double standard are connected to discourse on crime prevention. Honkatukia (2001) concludes that in Finland the police are the central authority in defining sexual violence. In 2002, there was a passionate discussion in the main Finnish daily news papers on the role of crime prevention in rape cases as well as on the way rape cases are tried in the criminal justice system. While the police focused on women’s behavior and their possibilities for preventing the victimization, the feminist social scientists turned the discourse to the problems of cultural male-dominated values and the double standard. The police emphasized women’s responsibility for their own conduct and told women not to loiter drunken in the streets at night. The feminists, instead, stressed that in the Finnish democratic society, everyone should be allowed an identical and equal freedom of action. They stated that gender-specific rules of action that limit women’s freedom should not be the focus of sexual crime prevention discourse. 

A certain choice of values precedes the sexual crime prevention discourse of the police that concentrates on women’s responsibility. The police rape prevention discourse seems to shrug off the responsibility of rapists as unimportant or ineffective means of prevention and (unintentionally) reinforce biased attitudes toward rape victims. The police as an authority of preliminary investigation construct a primary image of the alleged crime. The preconceptions of the police further are reflected in the criminal proceeding of rape cases and thus have a strong impact on the trial outcome. Additionally, the rape prevention discourse that focuses on women’s characteristics and behavior discourages rape victims from reporting rapes, at least the victims that do not, for one reason or another, fit the picture of the ideal rape victim. For this reason it is most important to continue the discourse on the specific problems connected to the cultural notions of sexual crimes.
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� The case material consists of 98 trial documents of sexual offences of all Appeal Courts of Finland. The material includes all sentences and to these cases related other trial documents passed according to Penal Code 20th Chapter 1-5 articles on a time-scale 1.1.1999- 30.4.2002.


� In my research, I use the confidential information by respecting the parties constitutional and human rights to privacy. The Supreme Court of Finland has set limits to the use of the case material. For this reason, the identification data of the cases have been changed.  


� See, e.g., The Supreme Court of Finland, Precedent 2001 number 62  


�The Supreme Court of Finland is the highest instance in the Finnish legal system. Its most important task is to set 


precedents for similar cases in order to instruct and guide jurisdiction in important legal issues.


� The rape myths are cultural beliefs based on dominating prejudices. They are hegemonic cultural preconceptions


colored by non-analytical and unscientific common reasoning. 















